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16. Freedom of Expression
(1) Everyone has the right to freedom of expression, which includes —
(a)

freedom of the press and other media;

(b)

freedom to receive or impart information or ideas;

(c)

freedom of artistic creativity;

(d)

academic freedom and freedom of scientific research.
(2) The right in subsection (1) does not extend to —

(a)

propaganda for war;

(b)

incitement of imminent violence;

(c)

advocacy of hatred that is based on race, ethnicity, gender or religion, and that
constitutes incitement to cause harm.1

42.1 Introduction*
This chapter deals with the fundamental right to freedom of expression. This is a
right that has attracted a great deal of judicial attention since its entrenchment in FC
s 16 and its predecessor, IC s 15.
We start with a discussion of the drafting history of FC s 16 and the major issues
that arose during the drafting process. This is followed by an introduction to the
structure of analysis under FC s 16's two parts: the protection in FC s 16(1) and the
exclusions in FC s 16(2). We then consider the general approach of our courts to the
FC s 16 right, including the dominant approach of balancing the right against
countervailing considerations, and the rationales for protecting free speech
(including the traditional justifications of the pursuit of truth, the functioning of
democracy and self-fulfilment). Next, we focus on the application of FC s 16(1) in
more detail; we consider, amongst others, the meaning and import of the express
inclusion of freedom of the media, freedom to receive or impart information and
ideas, freedom of artistic creativity and academic and scientific freedom in FC s
16(1). Some of the issues canvassed in this context are the meaning of 'expression',
the notion of 'press exceptionalism', the protection of journalists' sources, the
concept of artistic expression and the protection of the means of expression.
Having largely focussed on the protection of freedom of expression up to then, we
move to restrictions on freedom of expression that shed light on the nature of the
1

Constitution of the Republic of South Africa, 1996 ('Final Constitution' or 'FC').

protection given to freedom of expression. First, we look at the categories of
expression excluded from constitutional protection in FC s 16(2): propaganda for
war, incitement of imminent violence and, most significantly, hate speech (which, in
the constitutional context, consists of 'advocacy of hatred that is based on race,
ethnicity, gender or religion, and that constitutes incitement to cause harm'). In this
section we also consider legislative restrictions on hate speech. Second, we
examine, at some length, various common law and statutory restrictions on freedom
of speech, which each raise fundamental issues as to the proper balance between
freedom of expression and countervailing rights and values. In this
*

The authors would like to thank Michael Bishop and Stu Woolman for their editorial assistance.
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section, we first consider defamation, an area in which free speech clashes with the
right to reputation and in which the law has developed dramatically since the advent
of constitutional democracy. This is followed by a discussion of privacy, restrictions
in the name of protecting the administration of justice (that is, the open justice
principle and its implications as well as the criminal offences of scandalising the
court and the so-called sub judice rule), intellectual property restrictions, sexually
explicit expression (including pornography, child pornography and nude dancing),
restrictions on commercial expression (notably, advertising restrictions), restrictions
in the interests of national security, defence and intelligence, and prior restraints on
publication. Our main focus in the discussion of these restrictions is assessing the
proper constitutional approach that ought to be taken to these restrictions or, put
differently, where the balance should be struck in these areas of expression.
Finally, we consider the special protection of speech in the legislature, including
the rule that members of the legislature are not liable for what they say in these
institutions that are so central to our democracy.

42.2 The drafting history of FC s 16
In addition to their historical interest, travaux préparatoires may under certain
circumstances play a role in the interpretation of a fundamental right.2 The text of
the right to freedom of expression under the Final Constitution differs in notable
respects from that of the Interim Constitution.3 Moreover, the clause went
OS 06-08, ch42-p3

2

See S v Makwanyane & Another 1995 (3) SA 391 (CC), 1995 (6) BCLR 665 (CC) at paras 16-19 ('In
countries in which the constitution is similarly the supreme law, it is not unusual for the courts to
have regard to the circumstances existing at the time the constitution was adopted, including the
debates and writings which formed part of the process. . . .
Our Constitution was the product of negotiations conducted at the Multi-Party Negotiating
Process. The final draft adopted by the forum of the Multi-Party Negotiating Process was, with few
changes, adopted by Parliament. The Multi-Party Negotiating Process was advised by technical
committees, and the reports of these committees on the drafts are the equivalent of the travaux
préparatoires relied upon by the international tribunals. Such background material can provide a
context for the interpretation of the Constitution and, where it serves that purpose, I can see no
reason why such evidence should be excluded. The precise nature of the evidence, and the
purpose for which it may be tendered, will determine the weight to be given to it. . . .
Background evidence may, however, be useful to show why particular provisions were or were not
included in the Constitution. . . . [W]here the background material is clear, is not in dispute, and is
relevant to showing why particular provisions were or were not included in the Constitution, it can
be taken into account by a Court in interpreting the Constitution'.)

through a number of incarnations4 in the relevant Theme Committee of the
Constitutional Assembly5 before it settled on FC s 16 in its present form.6 The
Explanatory Memorandum expressly recognises the influence of foreign jurisdictions'
constitutional protection of expression in the drafting of the clause, and in particular
the constitutions of Canada, the United States, Germany, Namibia and India. 7 The
Theme Committee identified three 'key issues' that 'troubled South African
constitutional drafters' in respect of freedom of expression: first, horizontality versus
verticality; secondly 'the bearer of the right issue'; and thirdly what was termed 'the
two-tier approach to restrictions'.8 We shall discuss the last of these issues first, and
then consider the first and second issues.

3

Constitution of the Republic of South Africa Act 200 of 1993 ('Interim Constitution' or 'IC'). IC s 15
read:
(1) Every person shall have the right to freedom of speech and expression, which shall include
freedom of the press and other media, and the freedom of artistic creativity and scientific
research.
(2) All media financed by or under the control of the state shall be regulated in a manner which
ensures impartiality and the expression of a diversity of opinion.

4

At least three variations of the clause were considered: the 'Provisional Text', the 'Redrafted
Provisional Text: Option 1' and the 'Redrafted Provisional Text: Option 2'. See Constitutional
Assembly, Constitutional Committee, Sub-Committee: Draft Bill of Rights Explanatory
Memorandum of Theme Committee 4 of the Constitutional Assembly responsible for fundamental
rights: Explanatory Memorandum Vol. 1 (9/10/1995)('Explanatory Memorandum').
The Provisional Text provided:
(1) Every person, including the press and other media, shall have the right to freedom of
speech and expression.
(2) This right shall include the freedom to receive and impart information and ideas without
interference by public authority and regardless of frontiers.
(3) Any propaganda for war shall be prohibited.
(4) Any advocacy of racial or religious hatred that constitutes incitement to discrimination,
hostility or violence shall be prohibited.
(5) All media financed by or under the control of the state shall be regulated in a manner that
ensures independence, impartiality and diversity of opinion.
The Redrafted Provisional Text: Option 1 provided:
(1) Everyone has the right to freedom of speech and expression, including —
(a) freedom of the press and other media; and
(b) freedom to receive or impart information and ideas.
(2) The speech and expression protected in subsection (1) does not include either

(i) propaganda for war; or
(ii) advocacy of hatred that constituted incitement to discrimination, hostility or
violence, and that is based on race, ethnicity, gender, or religion.
(3) The state must regulate any media that it finances or controls to ensure that it is impartial
and presents a diversity of opinion.
Redrafted Provisional Text: Option 2 was the same as Redrafted Provisional Text: Option 1, but with
clause (2) removed.

The two-tier approach, which was reflected in the limitations clause of the Interim
Constitution, afforded greater protection to 'political expression' over other forms of
expression by requiring that limitations on political expression meet the higher
criterion of 'necessity' in order to be justifiable.9 As the
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Explanatory Memorandum notes, the final text rejects this two-tier approach and
hence 'political expression' does not as a matter of form enjoy greater protection in
the text of the Constitution than, for example, artistic expression or commercial
expression.10
Returning to the application issue, in response to the case law that had developed
under the Interim Constitution, the Explanatory Memorandum reflects a conscious
decision to allow the right to freedom of expression to apply 'horizontally' as well as
vertically. Referring expressly to the lower court decision in De Klerk v Du Plessis,11
which had then only recently been decided, the Theme Committee noted that if the
right to freedom of expression is only vertical in its operation, as the De Klerk Court
had held in respect of the Interim Constitution, it 'will have a major impact on the
common law offences of criminal defamation, blasphemy and contempt of court' but
not on other important areas of the common law. To allow it to operate horizontally
would facilitate, for example, the reassessment of the law of defamation which 'in
recent years has been hostile to claims of press freedom'. 12 Moreover, the
Explanatory Memorandum notes that there are strong jurisprudential arguments
against confining the right to freedom of expression to vertical application since this
would result in the paradox that aspects of the common law, which have less
democratic legitimacy, will be subject to less searching scrutiny than legislation,
5

A general background to the drafting process and passing of the Final Constitution is provided on
the Constitutional Court's website: see
http://www.constitutionalcourt.org.za/site/theconstitution/history.htm (accessed on 20 July 2008).

6

In general, for this overview of the background we draw upon the Explanatory Memorandum
(supra) at para 4.1.1.

7

Ibid at para 3.1.

8

Ibid at para 3.2.2.

9

See S Woolman & H Botha 'Limitations' in S Woolman, T Roux, J Klaaren, A Stein, M Chaskalson & M
Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, July 2006) Chapter 34.

10

Explanatory Memorandum (supra) at para 4.1.1. This is not to say that political expression does
not in any event enjoy greater protection than other forms of speech under FC s 16 as a matter of
principle. See, for example, 'Defamation' § 42.9(a) infra.

11

1995 (2) SA 40 (T), 1994 (6) BCLR 124 (T). The vertical application of the Interim Constitution was
upheld on appeal in Du Plessis v De Klerk 1996 (3) SA 850 (CC), 1996 (5) BCLR 658 (CC).

12

Explanatory Memorandum (supra) at para 4.1.4, referring to Neethling v Du Preez; Neethling v The
Weekly Mail 1994 (1) SA 708 (A); Financial Mail (Pty) Ltd v Sage Holdings Ltd 1993 (2) SA 451 (A);
Pakendorf & Andere v De Flamingh 1982 (3) SA 146 (A). Indeed, the application of the right to
freedom of expression has resulted in substantial reform of the common law of defamation and, to
a lesser extent, privacy. See 'Defamation' § 42.9(a) and 'Privacy' § 42.9(b) infra.

which is subject to direct constitutional review.13 As discussed further below, the
'horizontal' application of the right to freedom of expression in the Final Constitution
has since been affirmed by the Constitutional Court, although the precise extent of
this horizontal application requires refinement.14
In respect of the third contentious issue identified by the Theme Committee,
namely who should qualify as 'bearers of the right', both the Interim Constitution and
the drafts of the final text preferred the use of the term 'every person'. The
Explanatory Memorandum, referring again to decided cases,15 makes it plain that
this is intended to cast the net of the bearers of the right to freedom of expression
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widely, including all natural persons, whether citizens or aliens and prisoners. 16 The
final text adopts the term 'everyone' instead of 'every person'. As discussed below,17
this reinforces the breadth of the potential bearers of the right to freedom of
expression.
A further obvious difference between the expression clauses of the Interim and
Final Constitutions is the introduction into the final text of categorical exclusions. The
Explanatory Memorandum reflects the debate between the express exclusion of
certain categories of speech, and leaving it to the courts to develop exclusionary
categories under the limitations clause.18 The debate was resolved in favour of the
categorical exclusions.19 The drafting notes to the Provisional Text and the Revised
Provisional Text reflect that the categorical exclusions of propaganda for war and
hate speech were taken, almost word for word, from the expression clause of the
International Covenant on Civil and Political Rights.20

13

Explanatory Memorandum (supra) at para 4.1.4, referring to academic writing on the subject.

14

See § 42.6 infra. See also S Woolman 'Application' in S Woolman, T Roux, J Klaaren, A Stein, M
Chaskalson & M Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, February 2005)
Chapter 31; S Woolman 'The Amazing Vanishing Bill of Rights' (2007) 124 SALJ 762.

15

The cases referred to were those decided both prior to and under the Interim Constitution. See eg,
Nyamakazi v President of Bophuthatswana 1992 (4) SA 540 (B). Under the Zimbabwean
Constitution, see Woods v Minister of Justice & Others 1995 (1) SA 703 (ZSC).

16

Explanatory Memorandum (supra) at para 4.1.1.

17

See § 42.6 infra.

18

See Explanatory Memorandum (supra) at para 5 fn 3-4.

19

See § 42.3 infra. We argue that there are good reasons for preferring the limitations approach over
categorical exclusions, including allowing for a more nuanced and flexible analysis in the hands of
the courts when confronted with expression challenges and avoiding the interpretive difficulties
involved in defining the precise ambit of the categorical exclusions. See also L Johannessen 'A
Critical View of the Constitutional Hate Speech Provision: Section 16' (1997) 13 SAJHR 135.

20

International Covenant on Civil and Political Rights, 1966 ('ICCPR') arts 20(1) and 20(2) provide:
1. Any propaganda for war shall be prohibited by law.

From the outset, IC s 15(2), pertaining to funding of state media, had been
contentious. The Explanatory Memorandum comments that it is absent from the
expression clauses of the source instruments and that it 'does not really belong in a
Bill of Rights', and had been included in the Interim Constitution at the last minute
as a political compromise.21 The argument for its omission was that
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pursuant to the then recently enacted Independent Broadcasting Authority Act 22
regulation of all media, including the state media, fell under an independent
regulatory body and therefore the clause was unnecessary. The requirement of an
independent body to regulate broadcasting in the public interest is entrenched
elsewhere in the Final Constitution.23 A similar clause to IC s 15(2) was included in
the Provisional Text as well as the Revised Provisional Text but the argument for its
omission prevailed and it did not emerge in FC s 16. In view of this history, the
omission of the provision cannot be interpreted as a constitutional endorsement of
partiality in the state media.

42.3 The structure of free speech analysis: FC s 16(1)
and FC s 16(2)
The consequence of the explicit exclusion of certain categories of expression from
the ambit of constitutional protection, as noted by the Constitutional Court in Islamic
Unity Convention v Independent Broadcasting Authority & Others, is that FC s 16 is a
section in two parts:
Subsection (1) is concerned with expression that is protected under the Constitution. It
is clear that any limitation of this category of expression must satisfy the requirements
of the limitations clause to be constitutionally valid. Subsection (2) deals with
expression that is specifically excluded from the protection of the right. 24
2. Any advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibited by law.
The wording of the ICCPR was slightly altered in the final text of the Constitution. Advocacy of
hatred based on 'ethnicity' and 'gender' were expressly added (while the reference to 'national'
hatred was removed) and the simpler general qualification, 'that constitutes incitement to cause
harm', was preferred over the ICCPR phrase, 'that constitutes incitement to discrimination, hostility
or violence'. Notably, the separate categorical exclusion of expression that constitutes 'incitement
of imminent violence' does not appear in the earlier drafts. This category is absent from the ICCPR
but is derived from foreign expression jurisprudence, and was added later to the final text. See
'Excluded Expression: Analysis of FC s 16(2)' § 42.8 infra.

21

Explanatory Memorandum (supra) at para 4.1.2 ('Section 15(2) does not enunciate an individual
right but a constitutional principle designed to ensure an independent and impartial media which
gives expression to a diversity of opinion. This provision does not really belong in a Bill of Rights,
as it is not concerned with a right and is not a 'universally accepted fundamental right' within the
meaning of Constitutional Principle II. It was inserted at a late stage in the Kempton Park drafting
at the insistence of groups that wished to ensure that the principle of an independent media had
constitutional endorsement and was not simply left to recognition in an ordinary statute'. Referring
to L Du Plessis & H Corder Understanding South Africa's Transitional Bill of Rights (1994)).

22

Act 153 of 1993.

23

FC s 192.

24

2002 (4) SA 294 (CC), 2002 (5) BCLR 433 (CC)('Islamic Unity').

How is FC s 16(2) to be interpreted? The words '[t]he right in subsection (1) does not
extend to' imply that the categories of expression enumerated in FC s 16(2) are not
to be regarded as constitutionally protected speech. FC s 16(2) therefore defines the
boundaries beyond which the right to freedom of expression does not extend. In that
sense, the subsection is definitional: certain expression does not deserve
constitutional protection because, among other things, the expression has the
potential to impinge adversely on the dignity of others and cause grave harm. 25
In Islamic Unity the Court emphasised that any expression that is not specifically
excluded under FC s 16(2) enjoys the protection of the right.26 Even expression such
as child pornography, considered by the Court in De Reuck v Director of Public
Prosecutions, that has dubious extrinsic worth in serving any of the values
underlying the protection of expression is, as a point of departure, constitutionally
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protected.27 Having encapsulated the well-established underlying rationales for the
constitutional protection of expression, the De Reuck Court explained the role of the
limitations enquiry as follows:
Seen from this perspective, the [ban on the possession of child pornography] does not
implicate the core values of the right. Expression that is restricted is, for the most part,
expression of little value which is found on the periphery of the right and is a form of
expression that is not protected as part of freedom of expression in many democratic
societies.28

It is curious that child pornography, which the Court noted is 'universally
condemned' in 'all democratic societies',29 could be described as rising even to the
level of 'little value', rather than as having no value whatsoever. This is, however,
the necessary consequence of the structure of analysis imposed by the text of the
Final Constitution and the approach adopted by the Court to the interpretation of FC
s 16; namely, that all and any expression save for that explicitly excluded under
section 16(2) is protected, and that any restriction must then be justified under the
limitations enquiry.30 The Court has rightly regarded the explicit categorical
exclusions in the constitutional text as comprising a closed list. The implication of
this approach to the interpretation of FC s 16 is that the Court will never take it upon
25

Ibid at paras 31-32.

26

Ibid at para 33. This passage was endorsed in De Reuck v Director of Public Prosecutions 2004 (1)
SA 406 (CC), 2003 (12) BCLR 1333 (CC)('De Reuck') at para 47.

27

In the case of child pornography, we submit that the only conceivable justification for protection is
one which appeals to the value of expression in itself. Only the most austere anti-consequentialist
meta-ethical theory (a theory that does not assign value by ends or consequences) would allow
any such intrinsic value (if indeed such value exists) to outweigh the intolerable consequences of
child pornography, which were summarized by the Court in De Reuck as striking at the dignity of
children, harming the children who are used in its production, and harming any society in which it
is tolerated. De Reuck (supra) at para 61. In any event, all respectable anti-consequentialist
theories have heuristics or higher-order rules that resolve conflicts between intrinsic values. For
example, in the case of child pornography, the inherent assault on the dignity of the child and
therefore the value of the child in itself. Ibid. See further 'Sexually explicit expression' § 42.9(e)
infra.

28

De Reuck (supra) at para 59.

29

Ibid at para 61.

itself to carve out further types of expression for categorical exclusion. Instead, FC s
36 will carry an ever-increasing (but desirable) burden in defining the contours of our
expression jurisprudence.
This is borne out by the approach in Phillips v DPP, Witwatersrand Local Division
— which concerned nude dancing — where in a nuanced passage the Constitutional
Court digressed to correct the emphasis of the Court below in characterising the
analysis imposed by FC s 16:
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[I]t is necessary to address an aspect of the High Court judgment that has relevance for
the way in which constitutional protection of freedom of expression is understood and
perceived. Referring no doubt to s 16 of the Constitution, the Judge in the High Court
concluded that:
'It is clear, however, that under the new constitutional dispensation in this
country, expressive activity is prima facie protected no matter how repulsive,
degrading, offensive or unacceptable society, or the majority of society, might
consider it to be.'
The trial Court's conclusion might convey an incorrect understanding of the extent of
the protection afforded by the constitutional scheme. The right to freedom of
expression (as is the case with all rights in the Bill of Rights) is not and cannot be
regarded as absolute. The FC s 16(1) right may be limited by a law of general
application that complies with FC s 36. In other words, the Constitution expressly allows
the limitation of expression that is 'repulsive, degrading, offensive or unacceptable' to
the extent that the limitation is justifiable in 'an open and democratic society based on
human dignity, equality and freedom'.31

In Phillips the threshold infringement — a limitation of FC s 16 — was easily
established. The Court below had halted the enquiry at that stage in the absence of
state submissions on justification, holding that the state bore an onus in this regard
that could not be discharged in the absence of submissions.32 The Constitutional
Court, however, held that the burden of limitations was not an onus in the true
sense33 and, despite the absence of argument or evidence from the state, proceeded
to undertake a thorough and careful limitations analysis in respect of the impugned
provisions which occupied by far the bulk of the Court's reasoning. 34

42.4 The general approach of our courts to the
constitutional right to freedom of expression
30

Ibid at para 48 ('Relying on the approach of the United States Supreme Court where certain
categories of expression are unprotected forms of speech, the respondents argued such materials
do not serve any of the values traditionally considered as underlying freedom of expression,
namely, truth-seeking, free political activity and self-fulfilment. This argument must fail. In this
respect, our Constitution is different from that of the United States of America. Limitations of rights
are dealt with under s 36 of the Constitution and not at the threshold level. Section 16(1) expressly
protects the freedom of expression in a manner that does not warrant a narrow reading. Any
restriction upon artistic creativity must satisfy the rigours of the limitation analysis' (footnotes
omitted).)

31

2003 (3) SA 345 (CC), 2003 (4) BCLR 357 (CC)('Phillips') at para 17 (footnotes omitted).

32

Ibid at para 28.

33

Ibid at para 20.

As the length of this chapter demonstrates, our courts have, since the advent of the
Interim Constitution, decided a large number of cases dealing with the right to
freedom of expression. After a thorough analysis, it would no doubt be possible to
extract a wealth of themes, principles and subtle contradictions from the case law.
Our aim in this portion of the chapter is the less ambitious one of identifying the
major features and some of the sub-themes of our courts' approach to the
constitutional right to freedom of expression. We do so in a largely uncritical way,
saving our criticism for the discussion that follows on the various restrictions on
freedom of expression.
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The single most significant aspect of the growing South African jurisprudence on
freedom of expression is a rejection of the dominant approach in the United States
that freedom of expression is a pre-eminent right or value, in favour of an approach
of balancing. In the words of O'Regan J on behalf of a unanimous Constitutional
Court, 'although freedom of expression is fundamental to our democratic society, it
is not a paramount value'.35 The overwhelming approach of our courts in dealing
with issues that engage freedom of expression is to balance freedom of expression
against other countervailing rights or interests, such as the rights to reputation,
privacy, equality or the values of the administration of justice or national security. As
Kriegler J has remarked:
With us the right to freedom of expression cannot be said to automatically trump the
right to human dignity. The right to dignity is at least as worthy of protection as the
right to freedom of expression. How these two rights are to be balanced, in principle
and in any particular set of circumstances, is not a question that can or should be
addressed here. What is clear though and must be stated, is that freedom of expression
does not enjoy superior status in our law.36

Balancing is not conducted within FC s 16. Instead, expression jurisprudence follows
the basic structure of the Bill of Rights which sets out a wide array of fundamental
rights but specifically states that they are all subject to the self-standing limitations
clause in FC s 36(1). In terms of this clause, all rights may be limited, provided that
the limitation is in terms of 'law of general application' and is 'reasonable and
justifiable in an open and democratic society based on human dignity, equality and
34

The state agencies were severely criticised in the judgment for the failure to assist the courts. Ibid
at paras 9-12. For further analysis of Phillips, see 'Sexually explicit expression' § 42.9(e) infra. For a
discussion on the obligation of the state to supply evidence, see M Chaskalson, G Marcus & M
Bishop 'Constitutional Litigation' in S Woolman, T Roux, J Klaaren, A Stein, M Chaskalson & M
Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, November 2007) Chapter 3, § 3.7.

35

Khumalo & Others v Holomisa 2002 (5) SA 401 (CC), 2002 (8) BCLR 771 (CC)('Khumalo') at para
25. This view of free speech can be contrasted with the best interests of the child, enshrined in FC
s 28(2), which is a paramount value. See A Pantazis & A Friedman 'Children's Rights' in S Woolman,
T Roux, J Klaaren, A Stein, M Chaskalson & M Bishop (eds) Constitutional Law of South Africa (2nd
Edition OS, 2004) Chapter 48.

36

S v Mamabolo (E TV, Business Day and the Freedom of Expression Institute Intervening) 2001 (3)
SA 409 (CC), 2001 (5) BCLR 449 (CC), 2001 (1) SACR 686 (CC)('Mamabolo') at para 41. Professor
Karthy Govender, on behalf of the appeal committee in Freedom Front v South African Human
Rights Commission 2003 (11) BCLR 1283, 1288 (SAHRC)('Freedom Front') describes this as 'a
much more nuanced and balanced approach' to freedom of expression than that of the US courts.
See also Khumalo (supra) at paras 28 and 41-3; Independent Newspapers (Pty) Ltd v Minister for
Intelligence [2008] ZACC 6 at para 44 (Confirming that the principle of open justice, which flows
inter alia from the right to freedom of expression, is not absolute and can be overridden by
countervailing rights.)

freedom'. This involves a proportionality enquiry or, put differently, a balancing
exercise.37 A court is required to weigh up the infringement of the right against the
purpose that the infringement seeks to achieve. The effect of the limitations clause
is that the same document that entrenches freedom of expression as a fundamental
right itself acknowledges
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that this right is neither absolute nor pre-eminent. Fitting this pattern, the courts
have interpreted FC s 16(1) broadly to include any material that communicates or
attempts to communicate meaning, including speech that may be considered of low
value, such as pornography38 (including, even, child pornography),39 nude dancing40
and commercial speech.41 Even this low value speech overcomes the first hurdle of
proving an infringement of the right, and thus engages the limitations clause.42
Confining balancing to FC s 36(1) in this way should be supported because the
limitations clause is particularly well suited to this weighing-up exercise. 43
The approach of balancing is best reflected in the courts' unwillingness to adopt
an all-or-nothing standard that would allow freedom of expression to always override
harm in certain types of situations, even in situations in which freedom of expression
37

S v Makwanyane 1995 (3) SA 391 (CC), 1995 (6) BCLR 665 (CC) at para 104; S v Bhulwana 1996
(1) SA 388 (CC), 1995 (12) BCLR 1579 (CC) at para 18. For a critique of balancing as a metaphor
for limitations analysis see S Woolman & H Botha 'Limitations' in S Woolman, T Roux, J Klaaren, A
Stein, M Chaskalson & M Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, July
2006) Chapter 33.

38

Case & Another v Minister of Safety and Security & Others; Curtis v Minister of Safety and Security
& Others 1996 (3) SA 617 (CC), 1996 (5) BCLR 609 (CC), 1996 (1) SACR 587 (CC)(Mokgoro J).

39

De Reuck (supra) at para 48. See further 'Sexually Explicit Expresson' § 42.9(e) infra.

40

Phillips (supra) at para 15. See 'Sexually Explicit Expression' § 42.9(e) infra.

41

City of Cape Town v Ad Outpost (Pty) Ltd 2000 (2) SA 733 (C), 748; and North Central Local
Council and South Central Local Council v Roundabout Outdoor (Pty) Ltd & Others 2002 (2) SA 625
(D). See also 'Commerical Speech' §42.9(f) infra.

42

The only difficulty with this approach is that FC s 36(1) can only be employed to justify 'laws of
general application'. If the law arises from executive or private conduct that does not qualify as a
'law of general application', FC s 36(1) cannot be used to depart from the very broad construction
of FC s 16.

43

See R v Keegstra [1990] 3 SCR 697, (1990) 3 CRR (2d) 193, 218('Keegstra')(Dickson CJC notes that
the self-standing limitations clause (s 1) of the Canadian Charter of Rights and Freedoms is better
suited to the balancing exercise than attempting to carve out certain areas from the free
expression protection in s 2(b) of the Charter. Dickson CJC thus favours a 'large and liberal
interpretation' of freedom of expression coupled with weighing the 'various contextual values and
factors' at the limitations stage.) This approach is different to that in the United States, where the
courts, in the absence of a limitations clause in the US Constitution, carve out certain forms of
speech from constitutional protection. As the US Supreme Court stated in Chaplinsky v New
Hampshire 315 US 568 (1942)('Chaplinsky'): 'There are certain well-defined and narrowly limited
classes of speech, the prevention and punishment of which have never been thought to raise any
constitutional problem. These include the lewd and the obscene, the profane, the libelous, and the
insulting or 'fighting' words — those that by their very utterance inflict injury or tend to incite an
imminent breach of the peace'. Chaplinsky has, however, been watered-down in a number of
subsequent decisions of the US Supreme Court.

will invariably outweigh the countervailing considerations. The Constitutional Court's
refusal to strike down the crime of scandalising the court and the SCA's refusal to
bar Cabinet ministers from suing for defamation in relation to criticism of their
official conduct illustrate this reluctance. The Constitutional Court preferred to leave
open the possibility that, in an appropriate case, a conviction for scandalising may
be justified, while making it clear that this could only occur in exceptional
circumstances.44 In a similar vein, the SCA, in
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principle, allowed Cabinet ministers to sue for defamation but simultaneously
favoured a strict approach in assessing whether a political plaintiff should succeed in
a defamation action.45
There are only two clear areas of South African free speech law where balancing
is rejected. Tellingly, both are a product not of the courts, but of the constitutional
drafters. The first is the exclusion from constitutional protection of certain forms of
expression — propaganda for war, incitement of imminent violence and egregious
hate speech — in FC s 16(2).46 If expression falls within these specified categories,
there is no room for balancing; free speech always loses. The other, diametrically
opposed, area in which balancing does not apply is the privilege for speech in
Parliament and the other legislatures. Here, the Final Constitution states that a
member of the legislature cannot be criminally or civilly liable for anything said in
the legislature.47 In this instance, because of the overwhelming value to our
democratic enterprise of free speech in the legislature, speech always wins,
trumping considerations such as reputation and even national security. 48
This approach of balancing is inconsistent with complete faith in the 'marketplace
of ideas' that is sometimes evident in the approach of the courts in the United
States.49 It recognises that expression can cause harm and that it is sometimes
necessary to prevent or minimise that harm through the mechanism of law, rather
than simply through more speech.50 This is nowhere more apparent than in our law's
treatment of hate speech, where the Constitutional Court has recognised that the
44

Mamabolo (supra). See § 42.9(c)(iv)(aa) infra.

45

Mthembi-Mahanyele v Mail & Guardian Limited & Another 2004 (6) SA 329 (SCA)('MthembiMahanyele'). See § 42.9(a) infra.

46

Though the approach of balancing has been restored somewhat by the legislature in s 29 of the
Films and Publications Act 65 of 1996, which provides for a number of defences to the criminal
prohibition against these forms of expression. The courts and other tribunals have, in interpreting
the hate speech exclusion in s 16(2)(c), adopted somewhat of a balancing approach by stating that
this exclusion should be interpreted in a manner which balances the right to freedom of expression
with dignity, equality and national unity. See § 42.8(2) infra.

47

See 'The protection of expression in legislatures' § 42.10 infra.

48

Another area in which one might say that our courts do not adopt a clear balancing approach is the
defence of qualified privilege to a civil claim (e.g. defamation or breach of privacy). The approach
is that the value of free speech is so high in certain circumstances (e.g. statements made during
the course of court proceedings) that the statement is not unlawful unless it is irrelevant to the
occasion for which privilege is granted, or if it is actuated by malice.

49

For more, see § 42.5(a) infra.

harm that such speech does to dignity, equality and the goal of national unity,
justifies its restriction.51 As Professor Govender has stated, on behalf of the appeal
committee of the South African Human Rights Commission, the approach in our law
of balancing freedom of expression against other rights and interests
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involves a rejection of 'the absolutist stance of allowing ideas to compete totally
uninhibited in the market place of ideas'.52
Part of what balancing means is that, while our courts acknowledge that
expression can cause harm, the fundamental value of freedom of expression means
that it can only be restricted where harm is actually caused or is likely to occur. Mere
speculation of harm is insufficient to warrant overriding this fundamental right. This
is particularly apparent in the approach of our courts to those aspects of contempt of
court that implicate freedom of expression.53 In the context of, first, scandalising the
court and, then, sub judice, the Constitutional Court and the SCA (respectively) have
emphasised that these crimes only arise where there is a real likelihood of the
publication undermining the administration of justice.54 This stands in sharp contrast
to the position under the pre-constitutional common law, where a statement was
unlawful where it tended to undermine the administration of justice. 55 This emphasis
on real harm is also apparent in the constitutional treatment of trade mark law,
where the Constitutional Court has emphasised that an action for dilution under the
Trade Marks Act56 only arises where the trade mark owner demonstrates a likelihood
of substantial harm or detriment of such a degree that permitting the diluting
speech would be unfair.57
Nevertheless, the Constitutional Court appears to be willing to relax this stringent
approach to the likelihood of harm when the stakes are too high for it to risk being
wrong58 and the speech at issue is of relatively little value. This is apparent in the
Court's decision to uphold a broad, criminal prohibition of all forms of child
50

Our courts thus do not rigidly apply the famous statement of Brandeis J in Whitney v California 274
US 357, 377 (1927)('Whitney v California') that, if there is time for discussion to expose the
falsehood and fallacies, 'the remedy to be applied is more speech, not enforced silence'.

51

Islamic Unity (supra) at para 33. See § 42.8(c) infra.

52

Freedom Front v South African Human Rights Commission 2003 (11) BCLR 1283, 1296 (SAHRC)
('Freedom Front').

53

Contempt ex facie curiae. See § 42.9(c)(iv) infra.

54

Mamabolo (supra); Midi Television (Pty) Ltd t/a E-TV v Director of Public Prosecutions (Western
Cape) 2007 (5) SA 540 (SCA)('Midi Television').

55

S v Van Niekerk 1972 (3) SA 711 (A); S v Harber & Another 1988 (3) SA 396 (A).

56

Act 194 of 1993.

57

Laugh It Off Promotions CC v South African Breweries International (Finance) BV t/a SABMark
International 2006 (1) SA 144 (CC), 2005 (8) BCLR 743 (CC)('Laugh It Off') at paras 49-50. See
'Intellectual Property Restrictions' § 42.9(d) infra.

pornography despite accepting, in relation to simulated child pornography, 59 that no
child would have been physically harmed in its production.
Another consequence of the balancing approach is that, unlike the United States'
courts,60 our courts have not followed a 'levels of scrutiny' approach to
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freedom of expression which adopts different tests depending on the nature of the
expression. They have, however, tended to scrutinise the type of expression in issue
in order to assess the value of that expression, and therefore how heavily it weighs
in the limitation scales.61 In doing so, our courts, in effect, distinguish between high
value and low value speech, based in part on the underlying rationales for freedom
of speech.62 For example, our courts have generally emphasised that political
expression lies at the core of the freedom of expression protection,63 while the
Constitutional Court has made the point that child pornography does not implicate
the core values of freedom of expression and therefore receives less protection.64
This attitude was also apparent when the Constitutional Court struck down a
restriction on nude (or improperly clothed) performances at premises with a liquor
licence in part because the prohibition hit not just striptease clubs and the like, but
also serious theatre.65 Certain judges seemed to regard the latter type of expression
58

This approach is consistent with that advocated by RA Posner. See RA Posner 'The Speech Market
and the Legacy of Schenk' in L Bollinger & G Stone (eds) Eternally Vigilant: Free Speech in the
Modern Era (2002) 121, 124 ('If [the harm that may be caused by speech] is grave enough, it
should be regulable even though unlikely; and if likely enough, it should be regulable even though
not particularly grave'.) There is thus, in Posner's words, a need for a trade-off between the gravity
and the likelihood of the harm.

59

Pornography that apparently portrays children but where the persons depicted are in fact adults or
where the images are computer generated without the involvement of actual children.

60

Although the US courts have to some extent moved towards an approach of balancing in recent
years, a 'levels of scrutiny' approach continues to apply. For example, high value speech, including
political speech, can only be restricted where there is a 'clear and present danger'. See Schenck v
United States 249 US 47, 52, 39 SCt 247 (1919)('Schenck v US') and Abrams v United States 250
US 616, 628, 40 SCt 17 (1919)('Abrams v US'). Commercial speech, as comparatively low value
speech, may be limited where the government interest in restricting the speech is substantial, the
regulation directly advances the government interest and that the manner in which it does so is no
more extensive than is necessary. See Central Hudson Gas v Public Services Commission 447 US
557, 100 SCt 2343 (1980)('Central Hudson').

61

A similar approach is adopted in Canada (which, like South Africa, has a self-standing limitations
clause — s 1 of the Canadian Charter). See, for example, Keegstra (supra) at 242.

62

These rationales are discussed in § 42.5 infra.
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See, for example, Holomisa v Argus Newspapers Limited 1996 (2) SA 588 (W) ('Holomisa');
Mthembi-Mahanyele (supra). See 'The Law of Defamation' § 42.9(a) infra. See also MEC for
Education: KwaZulu-Natal & Others v Pillay 2008 (2) BCLR 99 (CC) at para 94 (cultural and
religious expression is 'central to the right of freedom of expression').

64

De Reuck (supra) at para 59. See § 42.9(e) infra.

65

Phillips (supra) at paras 27-28.

as more deserving of constitutional protection than the former.66 In sum, while
aspects of the US approach may be characterised as a ladder, with discrete rungs of
value and levels of justification, the South African approach is more like a slide with
a gradual decreasing burden of justification as the value of speech decreases.
South Africa's courts have, to date, not faced a number of tricky issues that bring
into focus the manner in which freedom of expression may be limited or regulated in
the name of the promotion of better — read fuller, or more diverse — expression;
areas such as campaign finance restrictions, content and common carrier regulation
of broadcasting and public funding of certain forms of speech. These issues, which
dominate much of the recent literature on free speech in the United States, raise
important questions as to the manner in which the state, in the words of Owen Fiss,
'might become the friend, rather than the enemy, of
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freedom'.67 They require courts to engage with the most appropriate way in which to
regulate the 'marketplace of ideas'. Given the approach of our courts in other areas,
it is likely that they will reject arguments to allow for an uninhibited, free market and
will look favourably upon laws that rationally improve access to the speech market in
the interests of greater participation.68

42.5 The rationales for freedom of expression
Freedom of expression has been described in the United States as 'the matrix, the
indispensable condition on which nearly every other freedom depends'69 and, closer
to home, by our Constitutional Court as 'the lifeblood of an open and democratic
society cherished by our Constitution'.70 Despite these emphatic affirmations of the
66

For further discussion of this case, see § 42.9(e) infra. Two areas which squarely raise the question
as to the value of speech in furthering the rationales of freedom of expression that have not yet
been fully ventilated before our highest courts, are hate speech and commercial expression. As
discussed below, the value of these categories of speech, and the level of protection that should
be accorded to them, is a matter of some controversy. See § 42.8(c) and § 42.9(f) infra. Hate
speech was to some extent considered in Islamic Unity which considered the manner in which the
hate speech exclusion in FC s 16(2)(c) operates and struck down a clearly overbroad hate speech
prohibition.

67

O Fiss The Irony of Free Speech (1996) 2. Fiss also lists hate speech and pornography in this
category because this speech, according to Fiss, can undermine the sense of self-worth of the
target group (in the case of hate speech) and women (in the case of pornography) and thus reduce
their contribution to debate on public issues. Ibid at 5-26. This harm of withdrawal of the target
group (an aspect of what Fiss refers to as 'the silencing effect of speech') is acknowledged by the
majority of the Canadian Supreme Court in Keegstra (supra) 227-8. See § 42.8(c) infra.

68

See, for example, New National Party of South Africa v Government of the Republic of South Africa
& Others 1999 (3) SA 191 (CC), 1999 (5) BCLR 489 (CC) at para 13 ('The Constitution recognises
that it is necessary to regulate the exercise of the right to vote so as to give substantive content to
the right.')

69

Palko v State of Connecticut 302 US 319, 327 (1937).

70

Dikoko v Mokhatla 2006 (6) SA 235 (CC), 2007 (1) BCLR 1 (CC) ('Dikoko') at para 92. See also
Mandela v Falati 1995 (1) SA 251 (W), 259 ('Mandela')('In a free society all freedoms are important,
but they are not equally important. Political philosophers are agreed about the primacy of the
freedom of speech. It is the freedom upon which all the other freedoms depend; it is the freedom
without which the others would not long endure'.)

value of freedom of expression, it seems that, while almost everyone agrees that
freedom of expression should be protected, almost no one agrees on why it should
be protected.
A possible response to this dilemma is to say that freedom of expression should
be protected because FC 16(1) says so. While this may be true, it is a facile and
unsatisfactory response. The reasons that we protect freedom of expression matter.
Without an understanding of the rationales underpinning this freedom, we cannot
properly explain the degree of protection that is given to it in various contexts nor
draw its limits, both in the sense of defining the ambit of the right to freedom of
expression and in assessing the permissibility of limitations on the right. It is
therefore necessary to consider some of the rationales advanced for freedom of
expression.71
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One of the justifications that is sometimes given for freedom of expression is the
principle of autonomy or liberty: if one is free to do as one pleases, one should be
free to say as one pleases. In other words, freedom of expression is simply an
instance of the more general principle of autonomy, or a way of giving effect to
autonomy.72 This is based on the idea that if we are all equal, rational beings we
should not be told that our views are less worthy, and therefore cannot be
expressed, while the views of others are allowed. We should thus all enjoy liberty of
expression unless good reasons are advanced for limiting that liberty.
The difficulty with the principle of autonomy as a justification for freedom of
expression, is that it does not explain why expression is different to other conduct. In
the words of Frederick Schauer, it does not give rise to a Free Speech Principle, i.e. a
principle which explains why expression is given greater protection from interference
than other forms of conduct.73 The principle of autonomy also fails to explain why
the Constitution protects certain, specific fundamental freedoms (such as freedom of
expression, religion, association, assembly and movement), rather than containing a
general right to freedom.74 We therefore need to look elsewhere for the justification
for why we protect the right to freedom of expression.
71

In the space available, we cannot do justice to the large amount of literature on this topic. For
more detailed considerations of the philosophical underpinnings of freedom of expression, see F
Schauer Free Speech: A Philosophical Enquiry (1982)('Free Speech')(Schauer expresses misgivings
with a number of the justifications advanced for freedom of speech); E Barendt Freedom of Speech
(2nd Edition, 2005) ('Freedom of Speech'); T Emerson The System of Freedom of Expression
(1970); L Bollinger & G Stone (eds) Eternally Vigilant: Free Speech in the Modern Era (2002); I
Loveland (ed) Importing the First Amendment: Freedom of Speech and Expression in Britain,
Europe and the USA (1998); and L Alexander Is There a Right of Freedom of Expression? (2005)
(Alexander expresses the view that there is no independent right to freedom of expression). In a
South African context, see J Van der Westhuizen 'Freedom of Expression' in Van Wyk, J Dugard, B de
Villiers & D Davis (eds) Rights and Constitutionalism (1994) 264; D Meyerson '''No Platform for
Racists'': What Should the View of Those on the Left Be?' (1990) 6 SAJHR 394; R Suttner 'Freedom
of Speech' (1990) 6 SAJHR 372; A Sachs 'Towards a Bill of Rights in a Democratic South Africa'
(1990) 6 SAJHR 13; and J Burchell Personality Rights and Freedom of Expression (1998) 1-23.
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F Schauer 'First Amendment Opportunism' in Bollinger & Stone (supra) at 174, 175 (Argues that a
number of United States Supreme Court decisions relying on freedom of speech, in fact appeal to
more general notions of liberty. He posits, for example, that the advertising decision of Virginia
Citizens Consumer Council v Virginia Board of Pharmacy 425 US 748 (1976), which on the face of it
relies on the protection of freedom of speech in the First Amendment, has little to do with freedom
of expression and more to do with the general notion of economic liberty.) See § 42.9(f).
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Schauer Free Speech (supra) at 5-7.
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Three more solid justifications are traditionally advanced for the protection of
freedom of expression: the search for truth, the functioning of a democracy and selffulfilment (or audience autonomy).75 These justifications were captured by the
Constitutional Court in South African National Defence Union in the following terms:
[Freedom of expression] lies at the heart of a democracy. It is valuable for many
reasons, including its instrumental function as a guarantor of democracy, its implicit
recognition and protection of the moral agency of individuals in our society and its
facilitation of the search for truth by individuals and society generally. The Constitution
recognises that individuals in our society need to be able to hear, form and express
opinions and views freely on a wide range of matters. 76

We discuss each of these traditional rationales, in turn. This is followed by a brief
discussion of some other free speech rationales.

(a) The search for truth
The oldest justification advanced for the protection of free expression, is the pursuit
of truth.77 This rationale was probably first articulated in 1644 by John Milton,
arguing against the licensing of the printing press: 'Let [Truth] and falsehood
74

See Ferreira v Levin NO & Others; Vryenhoek & Others v Powell NO & Others 1996 (1) SA 984 (CC),
1996 (1) BCLR 1 (CC). Ackermann J interpreted the right to freedom and security of the person in IC
s 11(1) in a 'broad and generous' way, as entrenching a general 'right to freedom' (or liberty). Ibid
at paras 45-69. The majority of the Constitutional Court, however, rejected this broad approach,
holding that the right to freedom embodied the protection of physical integrity and other freedoms
(which are likely to arise only rarely) of a fundamental nature. Ibid at para 184. See further M
Bishop & S Woolman 'Freedom and Security of the Person' in S Woolman, T Roux, J Klaaren, A Stein,
M Chaskalson & M Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, July 2006)
Chapter 40, 40-5–40-11. This does not mean, however, that the principle of autonomy is irrelevant
to the protection of freedom of expression and the weight to be accorded to that freedom. As
O'Regan J states in Khumalo (supra) at para 21: '[f]reedom of expression is integral to a democratic
society for many reasons. It is constitutive of the dignity and autonomy of human beings'. The
Constitutional Court recently adopted part of Ackermann J's view in the context of freedom of
expression, holding that: 'Human dignity has little value without freedom; for without freedom
personal development and fulfilment are not possible. Without freedom, human dignity is little
more than an abstraction. Freedom and dignity are inseparably linked. To deny people their
freedom is to deny them their dignity.' MEC for Education: KwaZulu-Natal & Others v Pillay 2008 (2)
BCLR 99 (CC) at para 63 quoting Ferreira (supra) at para 49. See § 42.5(c) infra.
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See Irwin Toy Limited v Quebec (Attorney-General) (1989) 58 DLR (4th) 577, 612 (SCC)(The
Canadian Supreme Court described the rationales for freedom of expression in the following terms:
'(1) seeking and attaining truth is an inherently good activity; (2) participation in social and
political decision-making is to be fostered and encouraged; and (3) the diversity in forms of
individual self-fulfillment and human flourishing ought to be cultivated'.)
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South African National Defence Union v Minister of Defence & Another 1999 (4) SA 469 (CC), 1999
(6) BCLR 615 (CC) at para 7. See also Phillips & Another v Director of Public Prosecutions,
Witwatersrand Local Division, & Others 2003 (3) SA 345 (CC), 2003 (4) BCLR 357 (CC)('Phillips') at
para 23 ('[t]he right to freedom of expression is integral to democracy, to human development and
to human life itself'); De Reuck v Director of Public Prosecutions (Witwatersrand Local Division)
2004 (1) SA 406 (CC), 2003 (12) BCLR 1333 (CC)('De Reuck') at para 59.
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It is not only the oldest but also probably the most influential. In the words of Schauer, it is the
'predominant and most persevering' justification for free speech. Free Speech (supra) at 15. See
also Case & Another v Minister of Safety and Security & Others; Curtis v Minister of Safety and
Security & Others 1996 (3) SA 617 (CC), 1996 (5) BCLR 609 (CC), 1996 (1) SACR 587 (CC)('Case')
at para 26 (Mokgoro J describes the truth justification as the most commonly cited rationale for
freedom of expression.)

grapple; who ever knew Truth put to the worse, in a free and open encounter?'. 78 A
number of Milton's arguments were taken up two centuries later by John Stuart Mill,
who adopted the premise that many of the opinions that we suppress may be true,
or may contain a portion of truth, and the elimination of suppression of speech
would increase the likelihood of establishing truth.79 Mill expressed the view that it
was not only the publication of true information that facilitates the search for truth.
He reasoned that wholly false information can also advance that search, because it
provides an opportunity for the truth to be made more
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meaningful in exposing the false idea. Further, if those who hold a true idea are not
forced to defend it, it will become a 'dead dogma' rather than a 'living truth'. 80
These ideas on the importance of freedom of speech to the pursuit of truth have
been taken up enthusiastically by the United States Supreme Court, to justify the
protection of free speech under the First Amendment to the United States
Constitution.81 The Supreme Court has, in some respects, adopted a market theory
of free speech, holding that the best means of attaining truth is through free
competition in the 'marketplace of ideas'. The market is preferable to government
determination as a means for attaining truth because government cannot be relied
on to distinguish truth from falsity, especially where government has an interest in
the matter. The 'marketplace of ideas' theory of free speech was famously expressed
by Justice Oliver Wendell Holmes in his dissenting judgment in Abrams v US:
But when men have realised that time has upset many fighting faiths, they may come
to believe even more than they believe the very foundations of their own conduct that
the ultimate good desired is better reached by free trade in ideas — that the best test
of truth is the power of the thought to get itself accepted in the competition of the
market, and that the truth is the only ground upon which their wishes safely can be
carried out. That at any rate is the theory of our Constitution. 82

The marketplace of ideas theory has also found some purchase in the judgments of
our courts. As Kriegler J stated on behalf of the Constitutional Court in S v Mamabolo:
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Areopagitica (1644). See also J Milton A Speech for the Liberty of Unlicensed Printing (1644).
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On Liberty (1859), republished in On Liberty and Other Essays (1991).
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JS Mill On Liberty (supra) at 40. As Brennan J, with reference to Mill, states in the famous decision
of the United States Supreme Court in New York Times v Sullivan: '[e]ven a false statement may be
deemed to make a valuable contribution to public debate, since it brings about ''the clearer
perception and livelier perception of truth, produced by its collision with error'.' 376 US 254, 279 n
19 (1964)('Sullivan').
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The First Amendment states, in emphatic language, that 'Congress shall make no law . . . abridging
the freedom of speech, or of the press'.

82

Abrams v US (supra). This approach, which Holmes J conceded was an experiment, led him to
disagree with the view of the majority of the Supreme Court that the First Amendment was not
infringed by the Espionage Act, which criminalized the criticism of the United States government's
policies while the country was at war. Similarly, in Gitlow v New York, Holmes J dissented from the
majority in relation to a conviction for criminal anarchy arising from the publication of a Communist
Party manifesto. 268 US 652 (1925)('Gitlow'). He stated: 'If, in the long run, the beliefs expressed
in proletarian dictatorships are destined to be accepted by the dominant forces of the community,
the only meaning of free speech is that they should be given that chance'. Ibid at 673.

Freedom of expression, especially when gauged in conjunction with its accompanying
fundamental freedoms, is of the utmost importance in the kind of open and democratic
society the Constitution has set as our aspirational norm. Having regard to our recent
past of thought control, censorship and enforced conformity to governmental theories,
freedom of expression — the free and open exchange of ideas — is no less important
than it is in the United States of America. It could actually be contended with much
force that the public interest in the open market-place of ideas is all the more important
to us in this country
OS 06-08, ch42-p18

because our democracy is not yet firmly established and must feel its way. Therefore we
should be particularly astute to outlaw any form of thought control, however
respectably dressed.83

It seems fair to accept that the attainment of truth is a beneficial value and that
expression is capable of advancing this value in a way that other conduct is not. In
this respect, the pursuit of truth is a compelling rationale for freedom of
expression,84 expecially where a statement of fact (which is capable of objective
ascertainment) is made and some public good (other than the mere attainment of
truth for its own sake) is achieved through the establishment of truth. This would
include, for example, the disclosure of scientific results reflecting drugs which ease
suffering or cure illness or the disclosure of criminal acts or malfeasance of public
officials.85
The truth rationale is regarded by some as less compelling in relation to
expressions of opinions (as opposed to facts) because an opinion does not directly
advance the truth as, unlike a fact, it cannot be either true or false. This argument
is, in our view, mistaken. It seems to us that the pursuit of truth may be advanced
through the expression of opinion where one opinion is more correct than another
and the expression of that opinion persuades others to accept it.86 As Schauer points
out, the fact that objective truth may not be ascertainable is not fatal to the utility of
this justification for free speech, as the purpose is not necessarily the attainment of
objective truth, but epistemic advancement (i.e. information or ideas in which we
can be more confident).87
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Schauer Free Speech (supra) at 18. Unrestricted expression of opinions may well be more
important than free expression of facts because the nature of opinions or ideas is that we can be
less confident in the truth of a particular proposition (i.e. the proposition may be more open to
debate). Ibid at 31-33.

There are, however, several problems with the truth theory. As a starting point, it
is of little assistance in explaining the protection of speech which conveys neither a
statement of fact nor an opinion. A fictional novel, for example, does not necessarily
advance the truth. The same can be said of most forms of pornography, numerous
forms of artistic expression, including music or sculpture, and false statements of
fact published by the media, albeit in good faith.
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The primary criticism of the truth rationale is that, in its strong form, it assumes
that truth is likely to emerge from unrestricted discussion. In short, the 'marketplace
of ideas' theory puts too much faith in the power of truth to emerge from open
discussion.88 There are two main reasons why the theory's detractors argue that this
is not necessarily the case. First, men and women's rationality is flawed. The
marketplace of ideas theory assumes that, faced with a choice, people will tend to
choose truth because they are endowed with reason or the power of rational
decision-making. The problem is that there is little empirical support for this
proposition and history is replete with instances of false (or bad) ideas gaining
general acceptance. A number of authors cite the rise of Nazism in Germany prior to
World War II as an instance of false ideas generally prevailing in society.
Commenting that the argument from truth is idealistic and naive, Stanley Ingber
points out that people may be more persuaded by packaging than by the content of
a particular idea.89 Schauer remarks that the ability to reason has largely been
discredited by history and the insights of psychology, and concludes that without
empirical support for the likelihood of truth emerging from a free market in ideas,
'the argument from truth evaporates'.90
We submit that this overstates the position. If one accepts that truth is valuable,
the real question is not whether truth will always emerge from unrestricted
discussion, but rather whether truth is more likely to result from free discussion or
from a system in terms of which government (or another body) regulates what can
and cannot be said. While we are conscious that there is no empirical support for
this view, history would seem to support the argument that the greater the freedom
to express a diversity of opinions, the more likely it is that the truth will be
established. At the very least, it seems that an increase in the pool of ideas improves
the chances of establishing truth.
Second, the probability of truth emerging from open discussion may be hampered
if the marketplace is skewed, which it invariably is. Ingber correctly points out that
real world conditions may interfere with, and distort, the operation of the
marketplace of ideas.91 The 'marketplace of ideas' model is therefore open to the
88

See D Feldman 'Content Neutrality' in I Loveland (ed) Importing the First Amendment: Freedom of
Speech and Expression in Britain, Europe and the USA (1998) 139 ('Content Neutrality'), 142 ('we
would do well to maintain a healthy scepticism in the face of exhortations to subscribe to a blind
faith in the capacity of an heroic citizenry and the market-place of ideas to weed out the bad ideas
and allow only the good to flourish'.)
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Schauer Free Speech (supra) at 26. For further formidable critiques of the argument from truth in
this context, see generally R Abel Speech and Respect (1994); Barendt Freedom of Speech (supra)
at 8-13.
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Ingber (supra) at 5. See also C Sustein Democracy and the Problem of Free Speech (1993).

same criticisms as the laissez-faire economic theory on which it is based. Ingber
points to, for example, sophisticated and expensive communication technology,
monopoly control of the media, and access limitations for disfavoured and
impoverished groups, as leading to a situation where ideas which support the
entrenched power structure or ideology are most likely to gain acceptance in
OS 06-08, ch42-p20

the free market.92 In Ingber's words, the market has 'a status quo bias'. 93 This
criticism must be taken particularly seriously in post-apartheid South Africa, which is
characterised by great political, social and economic inequalities, a fairly narrow
group of media owners and in which access to the mass media is virtually
unattainable for a great deal of the population.94
This criticism does not, however, necessarily give rise to an absolute rejection of
the pursuit of truth as a justification for protecting freedom of expression. It can
rather take the form of a call for some measure of regulation in order to create
conditions in which true freedom of expression is advanced. In other words, we need
not completely abandon the value of the speech marketplace, but should rather
attempt to make access to that marketplace more equitable so that a greater
diversity of views is available in the market. Owen Fiss makes the point that
government should, in appropriate cases, intervene as a 'parliamentarian' in
creating pro-speech conditions:
In some instances, instrumentalities of the state will try to stifle free and open debate,
and the First Amendment is the tried-and-true mechanism that stops or prevents such
abuses of state power. In other instances, however, the state may have to act to further
the robustness of public debate in circumstances where powers outside the state are
stifling speech. It may have to allocate public resources — hand out megaphones — to
those whose voices would not otherwise be heard in the public square. 95

In our view, it is important to distinguish between the marketplace of ideas theory
and the more general truth rationale. Although these two concepts are related —
and intertwined in the jurisprudence of the United States Supreme Court — they are
not the same. It is possible to accept the argument from truth, while rejecting the
idea that the marketplace that acts as the mechanism of establishing truth must be
free of all restrictions. In a South African context, the huge social and economic
inequalities and the need to balance freedom of expression against a variety of
other rights and interests, offer compelling reasons to regulate expression in certain
circumstances in order to alleviate the threat of the marketplace being skewed. This
92

See also CE Baker Human Liberty and Freedom of Speech (1989).

93

Ingber (supra) at 17.

94

The lack of access to the mass media is not a uniquely South African phenomenon. Eric Barendt
has had the following to say about the position in the United States: 'the modern mass media are
controlled by a handful of groups and networks. Few cities in the United States offer readers a
choice of newspapers, while three or four national networks dominate television. The United
States, like Europe, has witnessed the growth in multi-media corporations, with interests in films,
broadcasting, newspapers and magazines, or some combination of them'. Barendt 'The First
Amendment and the Media' in Loveland (ed) (supra) at 44.
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O Fiss The Irony of Free Speech (1996) 3-4. See also Feldman (supra) at 148 ('A free market-place
of ideas needs careful management to prevent abuse of power by those who can apply money or
physical force to demean or drive out others'.)

is, to some extent, reflected in the approach taken in FC s 192, which stipulates that
legislation must establish an independent broadcasting
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authority in the public interest 'to ensure fairness and diversity of views broadly
representing South African society'.96
The area of government regulation of expression is, however, one in which
decision-makers should tread carefully. While there may, in appropriate
circumstances, be good reasons to regulate certain aspects of the speech market in
the interests of increasing the quality and diversity of speech, we should not lose
sight of the fact that government is often poorly placed to make decisions on the
regulation of expression because it will almost inevitably have an interest in
maintaining the status quo — or changing it in a manner that suits the government
of the day. As Frederick Schauer says: 'The reason for preferring the marketplace of
ideas to the selection of truth by government may be less the proven ability of the
former than it is the often evidenced inability of the latter.'97
Another criticism levelled at the truth rationale is that it assumes that truth is a
pre-eminent value in society. These critics argue that there are many other values
that society may regard as equally or more important, such as the right to a fair trial,
intellectual property or the right to reputation.98 They also point out that, in certain
circumstances, the truth of the statement is the very reason for prohibiting it. This is
true of, for example, the prohibition on the disclosure of information that undermines
national security, the protection of commercially confidential information and the
protection of individual privacy.
The response to this criticism is that the fact that speech may be limited in
certain circumstances does not remove the value of the argument from truth. It
merely serves to emphasise that the interests in freedom of expression — which
may include the advancement of truth — may, in appropriate cases, be outweighed
by other rights or interests, and that freedom of expression is not absolute. Put
differently, that other rights or interests might outweigh freedom of expression in
particular cases does not mean that the reason that free speech weighs heavily on
the other side of the scale is not its capacity to advance the pursuit of truth.

(b) The proper functioning of democracy
The next rationale for freedom of expression is its value in facilitating the proper
functioning of the democratic process. This justification, which certain authors
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regard as the dominant rationale for freedom of expression,99 occupies a prominent
position in American free speech theory. The main proponent of this rationale,
Alexander Meikeljohn, argued that the American people, as a matter of historical
fact, created a form of self-government where sovereignty rested in the people and
not the government,100 and in terms of which the people only granted some powers
to the government and reserved other powers for themselves.101 The power to
criticise government and to engage in political speech was one of the powers
specifically reserved by the people in the emphatic wording of the First Amendment
of the United States Constitution.102 In the words of James Madison, 'the censorial
power is in the people over the Government, and not in the Government over the
people'.103 Meikeljohn therefore drew a sharp distinction between public and private
speech and argued that freedom of speech in areas of public affairs is absolute. 104
He criticised the United States Supreme Court for extending the protection of the
First Amendment to non-political speech because, he said, it diluted the protection of
core political speech (if one accepts that private speech is protected, one must
assume that other interests will occasionally trump it and its protection is thus not
absolute).
Meikeljohn's views were instrumental in shaping the decision of the United States
Supreme Court in the landmark defamation case of New York Times v Sullivan.105
During the course of his judgment, which put in place a highly speech-protective
standard for libel involving public officials, Justice Brennan emphasised the
fundamental importance of political speech in the context of a national commitment
that 'debate on public issues should be uninhibited, robust and wide open, and that
it may well include vehement, caustic, and sometimes unpleasantly sharp attacks on
government and public officials'.106
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Meaning of the First Amendment''' [1964] Sup Ct Rev 191; D Milo Defamation and Freedom of
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Following the lead of the United States, courts in most democracies agree that
political expression is at the core of the protection of freedom of expression. 107 As
the English courts have stated:
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In a free and democratic society it is almost too obvious to need stating that those who
hold public office in government and who are responsible for public administration must
always be open to criticism. Any attempt to stifle or fetter such criticism amounts to
political censorship of the most insidious and objectionable kind. 108

The argument from democracy asserts that freedom of expression is a precondition
to a properly functioning democracy because it promotes, in particular, the twin
democratic values of accountability and participation.
The protection of freedom of expression enhances democratic accountability — as
well as the other core constitutional values of responsiveness and openness 109—by
imposing a valuable check on governmental and other public power. For example, it
facilitates the exposure of maladministration, corruption and nepotism.110 As
Cameron J stated in Holomisa v Argus Newspapers Ltd:
In a system of democracy dedicated to openness and accountability, as ours is, the
especially important role of the media, both publicly and privately owned, must in my
view be recognised. The success of our constitutional venture depends upon robust
criticism of the exercise of power. This requires alert and critical citizens. But strong and
independent newspapers, journals and broadcast media are needed also, if those
criticisms are to be effectively voiced, and if they are to be informed with the factual
content and critical perspectives that investigative journalism may provide. 111
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which expressly recognised the special importance of political expression, by stating that a
limitation on the right to freedom of expression 'insofar as it relates to free and fair political
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the limitations clause in the Final Constitution (FC s 36) is different in approach, and applies the
same limitations test to all infringements of fundamental rights, our courts will probably continue
to apply an increased level of protection to political speech. See J Burchell Personality Rights and
Freedom of Expression (1998) 22-23. See also Mthembi-Mahanyele (supra).

Freedom of expression is thus fundamental in a representative democracy like ours,
in which the people elect the government, are represented by that government and
in which the government should be accountable to the electorate.112
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Freedom of expression also enhances democratic participation in several ways. It
enables citizens, and particularly the media, to communicate information and ideas
to the community and thus contributes to the creation and maintenance of an
informed electorate, so that they can better participate in the democratic process. 113
As O'Regan J stated in Khumalo: 'without [freedom of expression], the ability of
citizens to make responsible political decisions and to participate effectively in public
life would be stifled'.114 Freedom of expression also advances democratic
participation by enabling people to communicate the wishes of the population to the
government. In the words of Joffe J in Sunday Times, freedom of expression enables
communication between 'the governed and those who govern'.115
A number of criticisms have historically been aimed at the argument from
democracy. We briefly discuss two of the most common criticisms. First, it is argued
that the argument from democracy is only useful in democracies, and it assumes
that democracy is the most preferable form of government.116 While there may be
some merit in this criticism in the abstract, this is immaterial in a South African
context, in which the Constitution emphatically endorses a commitment to
democratic governance.117 Leaving aside the merits and demerits of democracy as a
political system, the point about the argument from democracy is that if a country
adopts a democratic form of government, such a government functions most
effectively amidst a culture of accountability and participation; a culture that is
served by freedom of expression.
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Second, certain authors have pointed to the 'democratic paradox' that they see
as implicit in the argument from democracy.118 This so-called paradox is that, if one
accepts that freedom of expression flows from democracy (or the sovereignty of the
people), how does one explain that, in a constitutional state, the right to freedom of
expression can be used to override the democratically-expressed will of the majority
expressed through, for example, an Act of Parliament? This criticism misses the
point. The point is not that the protection of freedom of expression is the natural
outcome of the democratic process, but rather that this freedom is a precondition to
the proper functioning of the democratic system — particularly a system of
representative democracy. Without the protection of this fundamental right, one
cannot be confident in the outcome of the democratic
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process.119 Seen in this context, the criticism becomes simply a manifestation of the
'counter-majoritarian dilemma'120— the idea that fundamental rights can trump the
will of the majority — which is canvassed in other chapters of this work.121 The
answer to this dilemma is, as Theunis Roux explains, that the South African
Constitution adopts a conception of democracy that is broader and more
sophisticated than simple majoritarianism. The Final Constitution safeguards
fundamental rights against unjustifiable infringement by the majority as constitutive
of, rather than contrary to, democracy.122
A potential weakness with the argument from democracy is that it only explains
why we protect a fairly narrow range of expression: political speech. It does not
explain why we protect other speech that does not further the democratic enterprise
— such as, arguably, painting, music, scientific research, commercial speech,
defamation that does not engage political speech, and hard core pornography. An
additional difficulty is the absence of a bright line between political and non-political
expression.123 By way of example, much of pornography is not necessarily political,
yet the emphasis by feminist writers on the power relations underlying pornography
suggests that there may be a political element to this expression. 124
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(c) Self-fulfilment and audience autonomy
The third traditional justification for freedom of expression is that it promotes
individual self-fulfilment. This rationale values freedom of expression for its intrinsic
worth in enabling individuals to communicate with others and, in so doing, to
develop towards self-fulfilment. In the words of Froneman J in Gardener v Whitaker,
one of the underlying values of freedom of expression is 'the free development of an
individual's intellect, interests, tastes and personality'.125
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This rationale draws heavily on the idea that we are all equal moral agents,
endowed with human dignity, and that we should thus be able, insofar as possible,
to strive for individual self-fulfilment. As van der Westhuizen J states in Holomisa v
Khumalo:
The different theoretical and philosophical explanations offered as reasons why freedom
of expression should be protected [include] that expression is an essential part of one's
awareness of oneself, one's very being, and one's human dignity. There is thus an
element of the protection of dignity involved in the protection of expression. Therefore
not only true or meaningful statements, which could contribute to a debate, are
protected, but also other forms of expression, simply because it is human to
communicate.126

The strength of this rationale is that it is not limited to political speech or speech
which is capable of advancing the truth, but extends to all forms of communication.
It includes, for example, music, painting, fictional writing and nude dancing — any
form of communication through which one may pursue fulfilment.
Freedom of expression can advance self-fulfilment of the speaker. In this sense,
we pursue fulfilment by communicating with others, and testing and modifying our
ideas in open discussion. As Schauer says, '[c]ommunication is an integral part of
the self-development of the speaker, because it enables him to clarify and better
understand his own thoughts'.127 But freedom of expression can, in addition, advance
the fulfilment of the listener. In this sense, free communication promotes individual
fulfilment by facilitating exposure to a wide variety of information and ideas,
allowing us to take a broader range of issues on board and encouraging intellectual
development.
The argument from self-fulfilment is similar to another rationale that is sometimes
offered for freedom of expression — 'audience autonomy'.128 The concept of
audience autonomy is most often associated with the writing of Thomas Scanlon,
who adopts the liberal stance that the powers of the state are limited to those that
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citizens would recognise 'while still regarding themselves as equal, autonomous and
rational agents'129 and that '[a]n autonomous person cannot accept without
independent consideration the judgment of others as to what he should believe or
what he should do'.130 Ultimate choice (or sovereignty) thus rests with the individual,
even when a particular course of conduct is prohibited by law because the individual
can choose whether to obey the law, or to breach it and suffer the consequences. If
the ultimate choice rests with the individual, then the individual's decision ought to
be as informed as possible; hence the need for a
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free flow of communication. According to Schauer, 'Scanlon's theory, therefore, is
best characterised not as a right to speech, but rather as a right to receive
information and, more importantly, a right to be free from governmental intrusion
into the ultimate process of individual choice'.131
This rationale is also reflected in the writing of Ronald Dworkin:
[M]orally responsible people insist on making up their own minds about what is good or
bad in life or in politics, or what is true or false in matters of justice and faith.
Government insults its citizens, and denies their moral responsibility, when it decrees
that they cannot be trusted to hear opinions that might persuade them to dangerous or
offensive convictions. We retain our dignity, as individuals, only by insisting that no one
— no official and no majority — has the right to withhold an opinion from us on the
ground that we are not fit to hear and consider it.132

One difficulty with the rationale of audience autonomy is that the so-called 'right' to
disobey the law is a contested principle.133 In addition, it is, at times, difficult to
justify the protection of harmful expression on the basis that it is necessary for the
individualistic self-fulfilment or autonomy of the speaker or listener. For example, in
the context of hate speech, it is difficult to explain why the personal growth of an
individual that may come with speech should justify the infliction of serious harm on
others.134
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Nevertheless, the free speech rationales of individual self-fulfilment and audience
autonomy are, we submit, helpful. The fact that free speech may justifiably be
limited (or outweighed) by significant countervailing values does not detract from
the premise on which these rationales are based: we value free speech because it
advances self-fulfilment and personal growth. Moreover, even if one rejects the
'right' to civil disobedience, there is a wide range of expression that does not bring
about unlawful results and which can be justified on the basis of the need for
facilitating individual choice. It is rare that we make decisions as to whether or not to
obey the law. It is far more common for us to make the myriad of decisions as to
which course of conduct to adopt within the bounds of the law — what religion, if
any, one chooses to follow, what one's view is on the death penalty or what type of
music one prefers.
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(d) Some other rationales for freedom of expression
In addition to the traditional theories discussed above, a number of other rationales
have been advanced for protecting freedom of expression. We discuss some of them
here. The first is that a society which values freedom of expression is more likely to
encourage tolerance, as the community (and government) is more likely to accept
the co-existence of a variety of opinions, ideas and ways of life.135 As the
Constitutional Court has stated:
The corollary of freedom of expression and its related rights is tolerance by society of
different views. Tolerance, of course, does not require approbation of a particular view.
In essence, it requires the acceptance of the public airing of disagreements and the
refusal to silence unpopular views. 136

The leading proponent of this rationale, Lee Bollinger, explains that the protection of
freedom of expression is a means of grappling with the 'the impulse to censor' that
can lead to intolerance in a wide variety of settings.137 He argues that the protection
of freedom of expression restrains this impulse and thus generally promotes
tolerance:
[T]here is a bias toward intolerance that must be continually curbed and mediated for
any democratic society to work. Under this picture of human society, it makes sense to
take a single area of human behaviour — we take speech — and to declare it more or
less off-limits for regulation. It serves a similar function to a wilderness area in an urban
society, a place where sides of our personality are singled out, developed, tested and
highlighted because they are relevant to life in general. In this way, the extremes of
speech take on their own meaning. The whole point of the exercise is to stretch the
limits of our capacities, of our self-restraint and capacity for the appropriate level of
social tolerance.138

This rationale has a particular appeal in post-apartheid South Africa, given the
heterogeneous nature of our society and our past of racial, religious, cultural and
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L Bollinger The Tolerant Society (1986).
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South African National Defence Union v Minister of Defence & Another 1999 (4) SA 469 (CC), 1999
(6) BCLR 615 (CC) at para 8.
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L Bollinger 'Dialogue' in Bollinger & Stone (eds) (supra) at 27.

138

Ibid at 27-28.

other intolerance. As the Constitutional Court emphasised in the same-sex marriage
case, South Africa is a pluralist society in which diversity and tolerance of that
diversity is important. As with the articulation of many other values in the
jurisprudence of the Constitutional Court, this sentiment is clearly captured in the
judgment of Sachs J, writing on behalf of a unanimous Court:
Equality means equal concern and respect across difference. It does not presuppose the
diminution or suppression of difference. Respect for human rights requires the
affirmation of self, not the denial of self. Equality therefore does not imply the levelling
or homogenisation of behaviour or extolling one form as supreme, and another as
inferior, but an acknowledgement and acceptance of difference. . . . The Constitution
thus acknowledges the variability of human beings . . . affirms the right to be different,
and celebrates the
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diversity of the nation. . . . At issue is a need to affirm the very character of our society
as one based on tolerance and mutual respect. The test for tolerance is not how one
finds space for people with whom, and practices with which, one feels comfortable, but
how one accommodates the expression of what is discomforting. 139

Vincent Blasi takes the tolerance argument further, identifying a number of
beneficial character traits — including inquisitiveness, independence of judgment,
distrust of authority and initiative140— that a system of freedom of expression
promotes by, for example, forcing persons to confront differences of understanding
and to defend their view.141 According to Blasi, these character traits are beneficial to
society because they enable the populace to act as an effective, independent check
on authority and facilitate compromise.142
A final rationale for freedom of expression is the 'safety valve' theory. According
to this rationale, the suppression of expression is not effective in curbing the
promotion of undesirable views. On the contrary, suppression is likely to encourage
ideas to fester until they erupt through the outlet of violent conduct. Expression, in
contrast, provides an avenue — a 'valve' — which channels undesirable views
139

Minister of Home Affairs v Fourie (Doctors for Life International & Others, Amici Curiae); Lesbian
and Gay Equality Project & Others v Minister of Home Affairs 2006 (1) SA 524 (CC), 2006 (3) BCLR
355 (CC) at para 60. See also MEC for Education: KwaZulu-Natal & Others v Pillay 2008 (2) BCLR
99 (CC) at para 107 (In rejecting an argument by a school that permitting a Hindu student to wear
a nose-stud to school would result in many more students deviating from the school's code of
conduct, Langa CJ held: 'if there are other learners who hitherto were afraid to express their
religions or cultures and who will now be encouraged to do so, that is something to be celebrated,
not feared. As a general rule, the more learners feel free to express their religions and cultures in
school, the closer we will come to the society envisaged in the Constitution. The display of religion
and culture in public is not a ''parade of horribles'' but a pageant of diversity which will enrich our
schools and in turn our country.')
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'Free Speech and Good Character: From Milton to Brandeis to the Present' in Bollinger & Stone
(eds)(supra) at 84 (Other traits identified by Blasi are: perseverance, courage to confront evil,
aversion to simplistic accounts and solutions, self-awareness, imagination, empathy, receptivity to
change and a tendency to view problems and events in a broad perspective.)
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Ibid at 85-86 (Freedom of expression also promotes Blasi's beneficial traits by emboldening
persons who do not subscribe to the orthodox view to retain their dissident views and express
them, and encouraging those who wish to combat what they perceive as bad views to do so
through engagement (i.e. communication) rather than censorship.)
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Ibid at 87-90 (These traits also help people and institutions adapt to a changing world and
encourage engagement and civic participation.)

through the medium of expression rather than actions.143 If, for example, the Ku Klux
Klan is free to express racist views, they are less likely, so the argument goes, to
engage in lynchings or other forms of racial unrest.
The primary difficulty with the 'safety valve' argument is that there is no firm,
empirical evidence to support it. While it may be true that, in certain instances,
freedom of expression operates in this positive way, there are no doubt other
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instances where expression fuels the fire of noxious views and promotes violent
conduct. It is by no means clear that allowing the Ku Klux Klan to engage in racist
invective results in a decrease in racial violence rather than the opposite.

42.6 The application of FC S 16(1)
(a) 'Everyone' has the right to freedom of expression
The use of the term 'everyone' in FC s 16(1) entails that the widest possible range of
subjects is able to assert the right. The Constitutional Court has adopted a purposive
interpretation of the word that includes both natural and juristic persons in order to
fully and meaningfully protect the right.144 In addition, it has been held that in the
absence of an indication that a particular right is to be restricted only to citizens, 145
the term 'everyone' extends the benefits of the right to both citizens and noncitizens.146 The values underlying expressive freedom demand that those who may
be least empowered, including those who do not enjoy citizenship rights, are able to
invoke the protection of the right.

(b) Direct horizontality of FC s 16(1): Khumalo v Holomisa
The right to freedom of expression under the Final Constitution may be directly relied
upon in certain disputes involving only private parties. This is the effect of the
Constitutional Court's decision in Khumalo & Others v Holomisa & Others.147 In this
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Emerson (supra), and in Whitney v California (supra) at 375-6 (1927)(Brandeis J). See also D
Meyerson '''No Platform for Racists'': What Should the View of Those on the Left Be?' (1990) 6
SAJHR 394 ('No Platform') at 397 (An example of the use of the 'safety value' argument in the
context of hate speech.)
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Ex parte Chairperson of Constitutional Assembly: In re Certification of Constitution of the RSA 1996
1996 (4) SA 744 (CC), 1996 (10) BCLR 1253 (CC)('First Certification Judgment') at para 57. The
drafters of the final text abandoned the formulation of 'every person' which had been preferred in
the IC s 15(1), in favour of the broader 'everyone'.
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See, for example, FC s 19 (the right to vote) and FC s 23 (the right to freedom of trade, occupation
and profession).
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Khosa v Minister of Social Development; Mahlaule v Minister of Social Development 2004 (6) SA
505 (CC), 2004 (6) BCLR 569 (CC) at para 47. See also Nyamakazi v President of Bophuthatswana
1992 (4) SA 540 (B)(Significantly, this decision was referred to by the Theme Committee
responsible for the Draft Constitutional Assembly, Constitutional Committee, Sub-Committee: Draft
Bill of Rights Explanatory Memorandum of Theme Committee 4 of the Constitutional Assembly
Responsible for Fundamental Rights: Explanatory Memorandum Vol. 1 (9/10/1995) at para 4.1.1.).
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2002 (5) SA 401 (CC), 2002 (8) BCLR 771 (CC)('Khumalo').

respect, the Final Constitution differs fundamentally from the Interim Constitution. 148
However, it would be a mistake to read this part of Khumalo too broadly:
In this case, the applicants are members of the media who are expressly identified as
bearers of constitutional rights to freedom of expression. There can be no doubt that
the law of defamation does affect the right to freedom of expression. Given the
intensity of the constitutional right in question, coupled with the potential invasion of
that right which
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could be occasioned by persons other than the State or organs of State, it is clear that
the right to freedom of expression is of direct horizontal application in this case as
contemplated by s 8(2) of the Constitution.149

The italicised words are the crucial part of the dictum for the purposes of the present
discussion. The Court based its decision on the wording of FC s 8(2) as opposed to
FC s 8(1). The Court rejected an interpretation, based on the express inclusion of
'the judiciary' under FC s 8(1) that would have entailed categorical horizontal
application of FC s 16. The absence of the term 'the judiciary' in IC s 7(1) had been
central to the finding, under the Interim Constitution, that freedom of expression had
no direct 'horizontal' application.150
The particular reading of FC s 8 adopted by the Court in Khumalo is carefully
examined elsewhere in this work,151 and is not without difficulties.152 However, the
clear effect of the dictum is that the competence of direct reliance on the right to
freedom of expression in disputes that do not involve the impugning of legislative
provisions and where the state is not a party, will be determined on a case-by-case
basis applying the open-ended criteria set out in FC s 8(2), namely: 'if, and to the
extent that, [the right to freedom of expression] is applicable taking into account the
nature of the right and the nature of any duty imposed by the right.'
148

Under the Interim Constitution it had been held categorically that freedom of expression could
have no direct horizontal application. Du Plessis v De Klerk 1996 (3) SA 850 (CC), 1996 (5) BCLR
658 (CC).
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Khumalo (supra) at para 33 (Emphasis added.)
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The basis for the finding was not the text of the respective expression clauses but rather the
difference in the text of the application provisions: IC s 7 and FC s 8. In essence, the Court
(Kentridge AJ) based its finding on the absence of the term 'judiciary' in IC s 7(1). In this manner
the Court avoided the force of the United States application jurisprudence arising from Shelley v
Kraemer 334 US 1 (1948). Du Plessis v De Klerk (supra) at paras 45-50:
Nor do I believe that the absence of reference to the Judiciary in s 7(1) is an oversight. One of
its effects is to exclude the equation of a judgment of a Court with State action and thus
prevent the importation of the American doctrine developed in Shelley v Kraemer. This Court,
like the Provincial and Local Divisions of the Supreme Court, is bound to apply the law, which in
a proper case includes chapter 3, but that does not permit the Courts to ignore the limitation
contained in s 7(1). . . . [A]ny litigant contesting the constitutionality of a statute is applying
chapter 3 to the relationship between himself and the Legislature, not to his relationship to the
opposing (private) litigant.
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See generally S Woolman 'Application' in S Woolman, T Roux, J Klaaren, A Stein, M Chaskalson & M
Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, February 2005) Chapter 31, §
31.1(c).
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Some of them derived from the very failure to impart meaning to the term 'the judiciary' in s 8(1).
S Woolman 'Application' (supra) at § 31.1(c).

42.7 Protected expression: analysis of FC s 16(1)
(a) Freedom of speech and expression
While the Interim Constitution used both the terms 'speech' and 'expression', 153 the
text of the Final Constitution opts for the term 'expression' alone. This is undoubtedly
a result of the recognition that 'expression', while including the act
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of speaking, encompasses a broader range of activities than 'speech'. Protection of
'expression' alone also avoids the interpretive difficulties that might otherwise arise
from attempting to imbue 'speech' with a meaning that is not already captured
under 'expression'.154
In De Reuck155 it was argued that child pornography, as defined in the relevant
legislation,156 was not a form of constitutionally protected expression. In advancing
this argument, the respondents sought to develop a categorical exclusion of child
pornography in line with the United States approach. The Court157 rejected this
argument, emphasising, as it had previously done,158 that the Constitution's
protection of freedom of expression differed from that of the First Amendment to the
United States' Constitution; except for the explicitly excluded categories of
expression set out in FC s 16(2), all other expressive acts, even child pornography,
are protected at the threshold level. Infringements then fall to be justified under the
FC s 36 limitations inquiry.

(b) Freedom to receive or impart
While it remained an open question under the Interim Constitution, 159 in De Reuck
the Court noted that freedom of expression under the Final Constitution extends not
only to those who seek to impart information or ideas but also to those who may be
the recipients of expression.160 In Case, Mokgoro J emphasised the importance of the
right to receive information in the following terms:
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IC s 15(1) read in relevant part: 'Every person shall have the right to freedom of speech and
expression which shall include freedom of the press and other media, and the freedom of artistic
creativity and scientific research.'
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For a general discussion on forms of conduct that nevertheless qualify as expression, such as flag
desecration, see E Barendt Freedom of Speech (supra) at 78-86. For a discussion of nude dancing
as protected expression in South Africa, see 'Sexually Explict Expression' § 42.9(e) infra.

155

De Reuck v Director of Public Prosecutions 2004 (1) SA 406 (CC), 2003 (12) BCLR 1333 (CC)('De
Reuck').
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Films and Publications Act 65 of 1996 s 1. Read with s 27(1) and sch 1 of the Act, various activities
associated with possessing, distributing and publishing child pornography are criminalized.
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De Reuck (supra) at para 48.
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Mamabolo (supra) at para 41. See also Midi Television (supra) at para 14.

159

Case (supra) at para 92. But see the separate judgement of Mokgoro J. Ibid at para 25.

But my freedom of expression is impoverished indeed if it does not embrace also my
right to receive, hold and consume expressions transmitted by others. Firstly, my right
to express myself is severely impaired if others' rights to hear my speech are not
protected. And secondly, my own right to freedom of expression includes as a
necessary corollary the right to be exposed to inputs from others that will inform,
condition and ultimately shape my own expression. Thus, a law which deprives willing
persons of the right to be exposed to the expression of others gravely offends
constitutionally protected freedoms both of the speaker and of the would-be
recipients.161
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Thus, in Islamic Unity the Court was unimpressed with the argument that the
impugned provision, clause 2(a) of the Code of Conduct for Broadcasting Services,162
only limited the expression of broadcasters. The respondents sought to advance this
argument under the limitations enquiry as a ground of justification for the breadth of
the provision. The Court found that this argument ignored the fact that the
broadcaster concerned had a potentially wide audience that would be deprived of
the expression that it would receive in the event that the clause was allowed to
stand.163
The right to receive information is, like the right to express it, not absolute. In
South African Broadcasting Corporation Ltd v National Director of Public
Prosecutions & Others the public broadcaster sought leave to broadcast criminal
proceedings which were of high public interest.164 The Court recognised the
importance of the right to receive information as part of the expressive right and
assumed without deciding that expression includes the positive aspect of access to
courts.165 This however did not entitle the broadcaster to broadcast proceedings as
the ultimate issue was the preservation of the right to a fair trial and the Court's
power to regulate its own process to achieve this end.166

(c) Information or ideas
The significance of the inclusion of both information and ideas in FC s 16(1) is that
not only the imparting or receiving of the factual, empirical content of expression is
160

De Reuck (supra) at 49.
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Case (supra) at para 25. The right to receive information does not necessarily provide a
constitutional claim to access the information that one wishes to receive. Such a right is, of course,
protected specifically in FC s 32, and by the Promotion of Access to Information Act 2 of 2000, but
this does not mean that the (largely negative) right to freedom of expression itself creates a right
of access to information that a holder of the information does not wish to part with. See Barendt
Freedom of Speech (supra) at 110-111.
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Independent Broadcasting Authority Act 153 of 1993 sch 1, read with s 56(1).
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Islamic Unity (supra) at para 47.
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2007 (1) SA 523 (CC), 2007 (1) SACR 408 (CC), 2007 (2) BCLR 167 (CC)('SABC v NDPP').
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Ibid at paras 24-25.
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See § 42.9(c)(i) and (iii) infra.

protected but also the elements of expression which may be novel, controversial or
involve creativity.167 'Ideas' are often central to political and social expression and
accordingly expression cannot be restricted purely on the basis that it has no
demonstrable factual content or is not susceptible to proof.168 Against the particular
South African history of suppression of ideas, the express protection of the right to
receive and impart ideas emphasises that expression may not be restricted on the
basis that it is deemed to be politically or socially 'subversive'. 169 Moreover, in
articulating the scope of the right the courts
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on more than one occasion have endorsed the dictum of the European Court of
Human Rights in Handyside v United Kingdom that the right to 'receive or impart
information or ideas' applies 'not only to ''information'' or ''ideas'' that are favourably
received or regarded as inoffensive or as a matter of indifference, but also that
offend, shock or disturb'.170
Though the effect of the distinction between information and ideas in the context
of a constitutional right has received no particular judicial consideration, the
common law has long recognised the distinction between information and ideas on
the one hand, and their expression on the other. It has been repeatedly affirmed, for
example, that there can be no copyright in information or ideas but only in the
precise form of their communication.171 At a minimum, constitutionalising the
freedom to receive or impart information and ideas requires that those limitations
imposed at common law or by statute on communication of information and ideas be
re-examined in light of the Constitution to ensure that they are justifiable. In certain
instances, restrictions imposed by trade mark or copyright law, for example, will be
required to yield to the imperatives of freedom of expression.172

(d) Freedom of the press and other media
(i) Press exceptionalism
Our Courts have on a number of occasions173 rejected a strict doctrine of so-called
'press exceptionalism'. In its strongest form, this doctrine demands that special or
greater protection be extended to the press under the right to freedom of
167

The distinction between 'information' and 'ideas' is generally that 'information' comprises facts and
may be the constituent of knowledge whereas ideas involve some creative content and need not
be underpinned by facts.
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Again, this tests the limits of common-law restrictions on communication of ideas. For instance,
opinions are treated more favourably in defamation law as compared with false facts. See §
42.9(a) infra.
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The same is true of information; for example, the publication of factual material that some may
consider to be subversive.
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Handyside v United Kingdom (1976) 1 EHRR 737, 754 ('Handyside v UK') quoted with approval in
Islamic Unity (supra) at para 28 and De Reuck (supra) at para 49. See also Sunday Times (supra)
at 227E; In re Chinamasa 2001 (2) SA 902 (ZS), 2001 (1) SACR 278 (ZS), 2000 (12) BCLR 1294 (Z),
2000 (2) ZLR 322 (Gubbay CJ). The Courts have in this respect self consciously opted for the broad
approach of the European Court of Human Rights.
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See Galago Publishers (Pty) Ltd v Erasmus 1989 (1) SA 276 (A), 283J-284D; Kalamazoo Division
(Pty) Ltd v Gay 1978 (2) SA 184 (C), 191C-D.

expression.174 Courts have, however, also repeatedly endorsed one of the premises
which
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usually underpins press exceptionalism; namely that the press occupies a position of
singular importance in protecting the expressive right on the community's behalf. In
Islamic Unity the Court observed:
[T]he fact that s 16(1)(a) makes specific mention of 'freedom of the . . . media' is a clear
indication of the recognition by the Constitution of the powerful role that the media
plays in shaping public opinion and providing the public with information about current
events. There can be no doubt that radio and television are extremely influential media.
The extent and impact of the infringement is therefore not rendered less significant by
reason of the fact that the prohibition applies only to broadcasters. 175

This recognition of the importance of the media in the protection of expressive
freedom in a democratic society may be regarded as an endorsement by our Courts
of a weak form of press exceptionalism. The press, by virtue of its position, is a
bearer not only of rights but of constitutional obligations in relation to freedom of
expression. The necessary implication is that in relation to freedom of expression,
the press is not identically situated to the ordinary citizen. This also emerges in an
important passage from the decision of the Constitutional Court in Khumalo which it
is worth quoting at length:
The print, broadcast and electronic media have a particular role in the protection of
freedom of expression in our society. Every citizen has the right to freedom of the press
and the media and the right to receive information and ideas. The media are key agents
in ensuring that these aspects of the right to freedom of information are respected. The
ability of each citizen to be a responsible and effective member of our society depends
upon the manner in which the media carry out their constitutional mandate. As Deane J
stated in the High Court of Australia,
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This is the case in other jurisdictions where, for example, parody in expressive acts with a
legitimate social objective is allowed to trump intellectual property rights in certain circumstances.
See, for example, Mattel Inc v Walking Mountain Productions 353 F 3d 792 (9th Cir 2003), 2004 US
Dist LEXIS 12469; Dr Suess Enterprises v Penguin Books USA Inc 109 F 3d 1394, 1400 (9th Cir);
Campbell v Acuff-Rose Music Inc 510 US 569, 114 S Ct 1164, 127 L Ed 2d 500 (1994). The principle
received recognition, albeit obiter dictum in Laugh It Off (supra) at paras 64-66. The effect of
freedom of expression on intellectual property rights is discussed separately below. See
'Intellectual property restrictions' § 42.9(d) infra.
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Holomisa v Argus Newspapers 1996 (2) SA 588 (W)('Holomisa'), cited with approval in Midi
Television (supra) at para 6.
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'Press exceptionalism' has also been described as 'the idea that journalism has a different and
superior status in the Constitution'. A Lewis Make No Law — the Sullivan Case and the First
Amendment (1991) 210, quoted by Cameron J in Holomisa v Argus Newspapers (supra) at 610D,
approved in Midi Television (supra) at para 6. For a classic exposition of press exceptionalism, see
Justice Potter Stewart 'Or of the Press' (1975) 26 Hastings LJ 631.
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Islamic Unity (supra) at para 47. See also SABC v NDPP (supra) at para 24 ('The media are key
agents in ensuring that these aspects of the right to freedom of information are respected. The
ability of each citizen to be a responsible and effective member of our society depends upon the
manner in which the media carry out their constitutional mandate. The media thus rely on freedom
of expression and must foster it. In this sense they are both bearers of rights and bearers of
constitutional obligations in relation to freedom of expression.')

'. . . the freedom of the citizen to engage in significant political communication
and discussion is largely dependent upon the freedom of the media'.
The media thus rely on freedom of expression and must foster it. In this sense they are
both bearers of rights and bearers of constitutional obligations in relation to freedom of
expression.
Furthermore, the media are important agents in ensuring that government is open,
responsive and accountable to the people as the founding values of our Constitution
require. . . . In a democratic society, then, the mass media play a role of undeniable
importance. They bear an obligation to provide citizens both with information and with
a platform for the exchange of ideas which is crucial to the development of a
democratic culture. As primary agents of the dissemination of information and ideas,
they are, inevitably, extremely powerful institutions in a democracy and they have a
constitutional duty to act with vigour, courage, integrity and responsibility. The manner
in which the media carry out their constitutional mandate will have a significant impact
on the development of our
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democratic society. If the media are scrupulous and reliable in the performance of their
constitutional obligations, they will invigorate and strengthen our fledgling democracy.
If they vacillate in the performance of their duties, the constitutional goals will be
imperilled. The Constitution thus asserts and protects the media in the performance of
their obligations to the broader society, principally through the provisions of s 16. 176

In Holomisa v Argus Newspapers Cameron J reconciled the apparent tension
between the rejection of press exceptionalism on the one hand, and
acknowledgement of the singular role of the press in a democratic society on the
other, as follows:
It does not follow, however, from the special constitutional recognition of the
importance of media freedom, or from the extraordinary responsibilities the media
consequently carry, that journalists enjoy special constitutional immunity beyond that
accorded ordinary citizens. . . . Ronald Dworkin A Matter of Principle (1985) at 386-7
puts the matter thus:
'But if free speech is justified on principle, then it would be outrageous to
suppose that journalists should have special protection not available to others,
because that would claim that they are, as individuals, more important or
worthier of more concern than others.'
It is thus consistent to reject 'press exceptionalism' while at the same time emphasising
that, because of the critical role that the media play in modern democratic societies,
the law of defamation must leave them free to speak on matters of public importance
— though no more free than other citizens — as fully and openly as justice can possibly
allow.177

(ii) Protection of sources of information
Since relevant evidence of a competent witness is under ordinary circumstances
compellable in both criminal and civil proceedings without 'just excuse', 178
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Khumalo (supra) at paras 22-24, citing with approval the dictum of the High Court of Australia in
Theophanous v Herald & Weekly Times Ltd & Another (1994) 124 ALR 1 ('Theophanous') 61. See
Sunday Times (supra) at 227I-228A:
It is the function of the press to ferret out corruption, dishonesty and graft wherever it may
occur and to expose the perpetrators. The press must reveal dishonest mal- and inept
administration. . . . It must advance communication between the governed and those who
govern.
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recognition of a journalistic privilege179 not to divulge the identity of sources, may be
viewed conceptually as a weaker manifestation of 'press exceptionalism'. In many
open and democratic societies protection of journalistic sources is considered to be
an essential component of media freedom,180 but in South Africa the existence of
that journalistic privilege remains uncertain. It is best to distinguish two issues; first,
whether a journalist enjoys a legally enforceable privilege in respect of the identity
of her source, and secondly, if so, the proper scope or limitations of such privilege.
In civil proceedings, a witness who refuses to answer relevant and admissible
questions without proper cause, such as a valid assertion of privilege, may be
sentenced to prison for contempt. In criminal proceedings, the statutory peg for this
inquiry is s 189 of the Criminal Procedure Act ('CPA')181 which provides that a witness
is compellable and must answer any question put to him and produce any document
required to be produced by him, unless he has a 'just excuse' for his refusal or failure
to do so.182 Where no 'just excuse' is demonstrated, the same section empowers a

177

Holomisa (supra) at 610D, citing Neethling v Du Preez & Others, Neethling v The Weekly Mail &
Others 1994 (1) SA 708 (A)('Neethling v Du Preez'). This dictum has been approved by the
Supreme Court of Appeal in Midi Television (supra) at para 6. For discussion of press
exceptionalism in the context of defamation law, see D Milo Defamation (supra) at 81-94. Press
exceptionalism can readily be rejected if one grounds the protection of freedom of expression in
the principle of autonomy (a rationale that we, in any event, reject above) or self-fulfilment. See §
42.5 supra. It seems to us, however, that if one understands freedom of expression as furthering
the search for truth and the proper functioning of democracy (and, to a lesser extent, audience
autonomy), a degree of press exceptionalism may well be justified, given the institutional role that
the media play in communicating information and ideas on a wide range of issues to the public.
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A number of other statutory provisions incorporate s 189 by reference. See, for example, CPA s
205. Section 189 provides, in relevant part:
(1) If any person present at criminal proceedings is required to give evidence at such proceedings
and refuses to be sworn or to make an affirmation as a witness, or, having been sworn or having
made an affirmation as a witness, refuses to answer any question put to him or refuses or fails to
produce any book, paper or document required to be produced by him, the court may in a
summary manner enquire into such refusal or failure and, unless the person so refusing or failing
has a just excuse for his refusal or failure, sentence him to imprisonment for a period not
exceeding two years or, where the criminal proceedings in question relate to an offence referred to
in Part III of Schedule 2, to imprisonment for a period not exceeding five years.
(2) After the expiration of any sentence imposed under subsection (1), the person concerned may
from time to time again be dealt with under that subsection with regard to any further refusal or
failure.

court to sentence the recalcitrant witness to incarceration for considerable
periods.183 In the event that the witness persists in refusing to answer relevant and
admissible questions without just excuse, the court may repeatedly renew the prison
sentence.184
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Prior to the Interim Constitution, there was conflicting authority on the existence
of a journalistic privilege. In S v Pogrund the accused was a journalist who asserted
that principles of professional ethics prevented the disclosure of a source. 185 The
court, interpreting the equivalent statutory provisions to CPA s 189, held that such
principles 'confer no privilege in law on any journalist'186 and accordingly that
protection of a journalistic source did not constitute a 'just excuse'.
In S v Cornelissen,187 however, the court held that a journalist whom the police
sought to compel to give a statement was justified in refusing to do so. The
journalist had reported on a meeting at the University of the Witwatersrand where a
political activist had allegedly sung 'kill the boer, kill the farmer'. The journalist was
prepared to swear the truth of his article but not to give a statement under CPA s
205, which provides for the compulsion of statements but expressly incorporates the
'just excuse' provisions of CPA s 189.188 In addition, CPA s 205(4) requires a Court to
be of the opinion, before imposing the prison sentence, that the information is
'necessary for the administration of justice or the maintenance of law and order'. 189
In the circumstances where the police made no attempt first to obtain evidence from
other potential witnesses, the Court held that it was not necessary for the
administration of justice to obtain the evidence from the journalist concerned. The
(3) A court may at any time on good cause shown remit any punishment or part thereof imposed
by it under subsection (1).
(4) Any sentence imposed by any court under subsection (1) shall be executed and be subject to
appeal in the same manner as a sentence imposed in any criminal case by such court, and shall be
served before any other sentence of imprisonment imposed on the person concerned.

183

Two years in respect of criminal proceedings for certain offences and five years for criminal
proceedings involving more serious offences.

184

CPA s 189(2).

185

S v Pogrund 1961 (3) SA 868 (T)(Pogrund had received secret documents issued by one 'Thunder
Cracker', the leader of an organization that aimed to disrupt and make a farce of all Republican
celebrations planned for 31 May 1961, under the code name operation 'damp squib'. Information
concerning celebratory events would be passed to cell leaders, referred to as 'rockets' who would
be assisted in their anti-republican disruptions by members of their cells, called 'crackers'.
Disruption was to be achieved, inter alia, by cutting off electricity, disrupting toilet facilities,
cutting off the speaker system or 'causing a farce at the ''moment critique'''. Ibid at 868-869.)

186

Ibid at 871A. See also S v Woods 1978 (1) SA 713 (A), referring to S v Pogrund but upholding a
refusal to answer questions on grounds of just excuse.

187

S v Cornelissen: Cornelissen v Zeelie NO & Andere 1994 (2) SACR 41 (W)('Cornelissen').

188

CPA s 205(2).

189

CPA s 205(4).

reasoning of Stegmann J,190 however, makes it clear that this is not on account of the
witness's position as a journalist but would apply wherever there were other
potential sources of the information which had not been exhausted. Cornelissen is
therefore of doubtful authority for the recognition of a journalistic privilege and it has
subsequently been held not to support the proposition that a journalist may only be
called as a witness as a matter of last resort.191
Whatever the situation prior to the Constitution, CPA s 189, as well as those other
provisions that incorporate it by reference, must now be interpreted in light of the
Bill
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of Rights.192 The backdrop to any approach to the issue is the principle recognised in
Nel v Le Roux NO193 that a witness may never be required to answer a question or
produce a document which would unjustifiably infringe a constitutional right. 194
Refusal to answer in such circumstances would always and necessarily constitute a
'just excuse' within the meaning of the legislative provisions. The relevant question,
therefore, is whether — and to what extent — FC s 16, and in particular the freedom
of the press and other media, demands the recognition of a journalistic privilege.
The issue has arisen squarely only once in proceedings under the Constitution
and the Court, correctly in the circumstances, avoided it. In Munusamy v Hefer NO &
Others a journalist was summoned to testify before a commission of enquiry. The
Commission had been established to enquire into allegations that the then National
Director of Public Prosecutions had been an apartheid spy. The allegations first arose
in articles written by the journalist in question.195 The journalist sought to be excused
entirely from giving evidence before the Commission on account of her desire to
protect her sources or, alternatively, to be excused until all other evidence had been
led before the Commission. The Chairman of the Commission declined to excuse her
temporarily or at all, but ruled that she and her legal representatives would be
afforded a proper opportunity to object to particular questions if and when they were
put to her. Relying in part on the authority of Cornelissen, the journalist applied to
the High Court for this ruling to be set aside and for an order that the Commission
190

Cornelissen (supra) at 62.

191

See Munusamy v Hefer NO & Others 2004 (5) SA 112 (O)('Munasamy') at 120 (Court held that
Cornelissen did not establish the principle that 'a journalist qua journalist has the right to be called
as a witness only as a last resort.')

192

See L Du Plessis 'Interpretation' in S Woolman, T Roux, J Klaaren, A Stein, M Chaskalson & M Bishop
(eds) Constitutional Law of South Africa (2nd Edition, OS, June 2008) Chapter 32.

193

Nel v Le Roux NO 1996 (3) SA 562 (CC), 1996 (4) BCLR 592 (CC), 1996 (1) SACR 572 (CC)('Nel v Le
Roux')(The case concerned an inquiry in terms of CPA s 205 (read with s 189), which permitted
witnesses to be called to give evidence on a suspected offence and to be imprisoned if they
refused to do so.) The principle has been affirmed in, for example, Harksen v Lane NO 1998 (1) SA
300 (CC), 1997 (11) BCLR 1489 (CC) at paras 75-76; De Lange v Smuts NO 1998 (3) SA 785 (CC),
1998 (7) BCLR 779 (CC).

194

Nel v Le Roux (supra) at para 7.

195

The journalist, Munusamy, had made the information available to City Press newspaper when her
own newspaper, the Sunday Times, declined to publish it.

permanently excuse her or, alternatively, summon her only after all other evidence
had been gathered. The Court, in effect, found that the journalist's challenge was
premature. There were undoubtedly many legitimate questions relevant to the terms
of reference of the Commission that could be put to the journalist which would not
require her to identify the sources of her information.196 She was accordingly a
compellable witness, though this did not prevent her from asserting a privilege in
respect of particular questions if and when the need arose.
In the absence of any definitive judgment on the protection of journalists' sources
from our courts, it is useful to look to foreign courts for assistance.
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(aa) Comparative jurisprudence
The journalistic privilege not to disclose a source is recognised as a necessary
incident of freedom of the press in many open and democratic societies.
Accordingly, the jurisprudence in those countries is concerned not with the existence
of the privilege, but with its proper scope or limitation. In the United Kingdom, the
legislature has provided that no person responsible for a publication may be required
to disclose a source unless it is demonstrated that to do so is necessary in the
interests of justice, national security or the prevention of crime. These exceptions
have been characterised metaphorically by the Court of Appeal as the 'doorways' to
disclosure of sources.197 The focus of the jurisprudence of the United Kingdom has
inevitably turned on the proper interpretation and application of these 'doorways'. 198
The line of cases leading up to the decision of the European Court of Human Rights
in Goodwin v United Kingdom199 provides the greatest insight into the approach of
the UK courts and the European jurisdiction generally.
The facts are significant. Goodwin, a journalist for a leading trade magazine,
received from an established source unsolicited information by telephone concerning
the troubled financial position of a private company; one Tetra Ltd. The information
was derived from a draft of Tetra's confidential corporate plan which had been
removed, unlawfully, while in the custody of Tetra's accountants, either by the
source himself or by some other party who had passed it on to the source. Relying
on the 'interests of justice' doorway Tetra Ltd sought an order preventing the
publication or dissemination of the information and disclosing the identity of the
source. The disclosure order was granted by the Chancery Division and upheld both

196

Munusamy (supra) at 118D.

197

United Kingdom Contempt of Court Act s 10 provides: 'No court may require a person to disclose,
nor is any person guilty of contempt of court for refusing to disclose, the source of information
contained in a publication for which he is responsible, unless it be established to the satisfaction of
the court that disclosure is necessary in the interests of justice or national security or for the
prevention of disorder or crime.'

198

See X Ltd & Another v Morgan-Grampian (Publishers) Ltd & Others [1991] 1 AC 1, [1990] 1 All ER
616, 1990 2 WLR 421 ('X v Morgan-Grampian CA'). The use of the 'doorways' metaphor is
significant because it reflects the manner in which the United Kingdom courts have approached
the journalistic privilege. The privilege is presumptive with the onus upon those seeking the
disclosure of sources. The statutory exceptions are the 'doorways' to disclosure of the source,
which are not presumptively open but rather presumptively closed.

199

Goodwin v The United Kingdom [1996] 22 ECHR 123 ('Goodwin').

by the Court of Appeal200 and the House of Lords.201 The judgment of the House of
Lords set a cornerstone for the approach of the United Kingdom courts to the
interpretation of the criterion of necessity in the interests
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of justice and accordingly for the journalistic privilege more generally. 202 The relevant
part of the speech of Lord Bridge of Harwich in this regard is often referred to and
bears quoting:
Construing the phrase 'in the interests of justice' in this sense immediately emphasises
the importance of the balancing exercise. It will not be sufficient, per se, for a party
seeking disclosure of a source protected by s 10 to show merely that he will be unable
without disclosure to exercise the legal right or avert the threatened legal wrong on
which he bases his claim in order to establish the necessity of disclosure. The judge's
task will always be to weigh in the scales the importance of enabling the ends of justice
to be attained in the circumstances of the particular case on the one hand against the
importance of protecting the source on the other hand. In this balancing exercise it is
only if the judge is satisfied that disclosure in the interests of justice is of such
preponderating importance as to override the statutory privilege against disclosure that
the threshold of necessity will be reached. 203
200

X Ltd & Another v Morgan-Grampian (Publishers) Ltd & Others [1991] 1 AC 1, [1990] 1 All ER 616,
1990 2 WLR 421 ('X v Morgan-Grampian CA').

201

X Ltd & Another v Morgan-Grampian (Publishers) Ltd & Others [1991] 1 AC 1, [1990] 2 All ER 1,
1990 2 WLR 1000 ('X v Morgan-Grampian HoL').

202

The additional 'doorways' in the UK legislation — namely, national security and the prevention of
crime — were not considered to pose the same interpretive difficulties. See X v Morgan-Grampian
HoL (supra) at 7 ('I cannot help wondering whether these dicta do not concentrate attention too
much on only one side of the picture. They suggest that in determining whether the criterion of
necessity is established one need only look at, in the one case, the interests of national security
and, in the other case, the prevention of crime. In the context of cases dealing with those two
grounds of exception to the protection of sources, it is perfectly understandable that they should
do so. For if non-disclosure of a source of information will imperil national security or enable a
crime to be committed which might otherwise be prevented, it is difficult to imagine that any judge
would hesitate to order disclosure. These two public interests are of such overriding importance
that once it is shown that disclosure will serve one of those interests, the necessity of disclosure
follows almost automatically though even here if a judge were asked to order disclosure of a
source of information in the interests of the prevention of crime, he 'might properly refuse to do so
if, for instance, the crime was of a trivial nature'. . . . But the question whether disclosure is
necessary in the interests of justice gives rise to a more difficult problem of weighing one public
interest against another.')

203

X v Morgan-Grampian HoL (supra) at 7 (Lord Bridge continued: 'It would be foolish to attempt to
give comprehensive guidance as to how the balancing exercise should be carried out. But it may
not be out of place to indicate the kind of factors which will require consideration. In estimating the
importance to be given to the case in favour of disclosure there will be a wide spectrum within
which the particular case must be located. If the party seeking disclosure shows, for example, that
his very livelihood depends on it, this will put the case near one end of the spectrum. If he shows
no more than that what he seeks to protect is a minor interest in property, this will put the case at
or near the other end. On the other side the importance of protecting a source from disclosure in
pursuance of the policy underlying the statute will also vary within a wide spectrum. One
important factor will be the nature of the information obtained from the source. The greater the
legitimate public interest in the information which the source has given to the publisher or
intended publisher, the greater will be the importance of protecting the source. But another and
perhaps more significant factor which will very much affect the importance of protecting the
source will be the manner in which the information was itself obtained by the source. If it appears
to the court that the information was obtained legitimately this will enhance the importance of
protecting the source. Conversely, if it appears that the information was obtained illegally, this will
diminish the importance of protecting the source unless, of course, this factor is counterbalanced

On referral to the European Court of Human Rights at the instance of the journalist,
the European Court found that the disclosure order imposed by the
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domestic courts of the United Kingdom unjustifiably interfered with Goodwin's right
to freedom of expression under art 10 of the European Convention for the Protection
of Human Rights and Fundamental Freedoms. In weighing the importance of the
journalistic privilege, the European Court noted that:
Protection of journalistic sources is one of the basic conditions for press freedom, as is
reflected in the laws and the professional codes of conduct in a number of contracting
states and is affirmed in several international instruments on journalistic freedoms.
...
Without such protection, sources may be deterred from assisting the press in informing
the public on matters of public interest. As a result the vital public watchdog role of the
press may be undermined and the ability of the press to provide accurate and reliable
information may be adversely affected. Having regard to the importance of the
protection of journalistic sources for press freedom in a democratic society and the
potentially chilling effect an order of source disclosure has on the exercise of that
freedom, such a measure cannot be compatible with art 10 of the convention unless it
is justified by an overriding requirement in the public interest. 204

In addition to the 'overriding requirement', the Court held that art 10(2) requires a
reasonable relationship of proportionality between the legitimate aim which the
disclosure order is intended to achieve and the means deployed to achieve this
aim.205 On the facts of Goodwin the Court found that such proportionality was
absent. It held that the publication ban was sufficient to protect Tetra Ltd against
further publication and dissemination of the material. The disclosure order was
unnecessary to achieve this purpose. Beyond this, a company's interest in rootingout the disloyal employee was not, in the Court's view, a sufficient reason for
overriding the central values underlying the journalistic privilege.206
Never enamoured with a reversal in Strasbourg, the response of the United
Kingdom courts to Goodwin has been revealing. The Court of Appeal in Camelot
by a clear public interest in publication of the information, as in the classic case where the source
has acted for the purpose of exposing iniquity. I draw attention to these considerations by way of
illustration only and I emphasise once again that they are in no way intended to be read as a
code.')
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Goodwin (supra) at para 39. The majority of the Court referred with approval to the 'Resolution on
Journalistic Freedoms and Human Rights' adopted at the 4th European Ministerial Conference on
Mass Media Policy (Prague, 7-8 December 1994) and the European Parliament's 'Resolution on the
Confidentiality of Journalists' Sources' OJ 1994 C44 (18 January 1994) 34.
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Goodwin (supra) at para 46.

206

Ibid at paras 42-46 (In reaching this conclusion, the European Court held that it is not sufficient for
a party seeking disclosure of a journalist's source to show merely that he or she requires disclosure
in order to exercise a legal right or avert a threatened legal wrong. Ibid at para 45. Moreover, it is
significant that the Court overturned the decisions of the domestic courts notwithstanding its
express recognition of the margin of appreciation doctrine in terms of which domestic courts enjoy
a broad discretion in respect of the application and interpretation of domestic law under the
Convention. As the European Court noted, the assessment by the domestic courts as to whether
there was a 'pressing social need' which overrides the journalistic privilege was subject to this
margin of appreciation. Ibid at para 40.)

Group v Centaur Ltd held that the tests applied by the European Court and the
House of Lords were substantially the same.207 The two Courts, it was held, applying
the same principles, simply reached different conclusions on the same facts;
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a conclusion as unsurprising as two courts reaching different conclusions on whether
the same course of conduct is negligent.208 Although this attempt to reconcile the
two approaches is unconvincing,209 it explains the emphasis the United Kingdom
courts have placed on the facts of each case. This approach has allowed the courts
to lean in favour of overriding the privilege notwithstanding the stringency of the
test in principle and the incidence of the onus, often with disturbing and counterintuitive results.210
OS 06-08, ch42-p44

A serious deficiency of the UK courts' approach is that it decreases the level of
foreseeability. This has related consequences for the rule of law and freedom of
expression. One of the requirements of the rule of law is that laws must be
sufficiently precise to allow reasonable individuals to plan their actions. 211 If the law
is too vague, or the test of transgression too open-textured, this not only
undermines the rule of law, it will also have a chilling effect on expression since it
will leave journalists and their sources unable to determine in advance whether their
actions will be afforded the protection of the privilege. In Goodwin the European
Court found that the discretion in relation to that Court's version of the journalistic
privilege did meet this forseeability requirement.212 This was of course before the
dictum in Camelot which attempts to reconcile, we suggest by fiat, the approaches
of the European and United Kingdom courts. The inevitable consequence of this has
been a line of cases which seeks to distinguish Goodwin on the facts rather than by
recourse to principle leading, at times, to counter-intuitive results.
Despite its drawbacks, the case law in the wake of the Goodwin line of decisions
has considerably distilled the UK courts' approach to the privilege. The following
principles are discernable: The formal test to be applied in determining whether
overriding the privilege against disclosure is warranted is whether the disclosure is
necessary and proportionate.213 There is a formal onus on the party seeking to
override the privilege in meeting this test.214 While the test applied by the European
Court and the United Kingdom courts is the same, in applying the test, the UK court
enjoys a wide discretion.
207

[1999] QB 124 (CA)('Camelot').
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Ibid at 131 (This, the Court of Appeal held 'is no more surprising legal phenomenon than this court
concluding that a particular course of conduct amounted to negligence when the court of first
instance concluded that the very same course of conduct did not amount to negligence.')

209

The House of Lords adopted a test more akin to a direct utilitarian calculus emphasised by the
'weighing' or 'balancing' analogy; the benefits of protecting the source from disclosure are to be
weighed against the prejudice to the complaining party. By contrast, the European Court places a
heavy onus on the party seeking to upset the journalistic privilege to demonstrate that there is an
overriding requirement in the public interest in favour of the disclosure of the source and that the
means of achieving this benefit is proportionate to the aim. If one is to utilize the 'weighing'
analogy of the House of Lords, the scales, on the approach of the European Court, begin heavily
weighted in favour of the journalistic privilege. The courts of the United Kingdom begin with the
scales evenly balanced. In our view, the judgment of the Court of Appeal in Camelot is best read as
an implicit rebuke of the European Court for failing to accord the English courts a sufficient margin
of appreciation, in accordance with established Convention law.
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Moving to the United States, the First Amendment extends no privilege to a
journalist against being compelled to reveal the identity of a source in respect of a
federal crime. This was the proposition established, by a narrow majority of the
Supreme Court, in the leading case Branzburg v Hayes.215 It does not matter whether
the source herself was involved in the commission of the crime or merely provided
information as to others' criminal conduct.216 Any doubt which may have existed as
to the categorical nature of this dictum has recently been settled in Judith Miller.217
The circumstances of Miller are notorious. Senior members of the George W Bush
Administration leaked the identity of a CIA agent, Valerie Plame, in order
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210

See, for example, Camelot (supra)(Camelot was a company — whose controlling stake was owned
by public companies — which had secured the monopoly to run the national lottery in the United
Kingdom. Draft financial statements were stolen by an employee and leaked to the press. The
purpose of the leak was to disclose unusually high payments to Camelot's directors at the expense
of the charities which the lottery was established to support. The leak gave rise to a series of press
articles which resulted in a public storm. The directors were called to account to government and
this led ultimately to a reduction in the payments to the directors concerned. Camelot secured
urgent interdicts to prevent further dissemination or publication of the draft statements, but also
sought delivery of the draft statements that would, by their nature, reveal the source of the leak.
The High Court obliged, and the order was confirmed by the Court of Appeal. Distinguishing the
facts from those in the Goodwin case, the Court of Appeal held that of fundamental importance
was the fact that Camelot had two purposes in seeking the order which would reveal the source.
The first was to prevent further disclosure of those documents. The second was to identify the
disloyal employee and thereby to prevent further leaks. Both purposes were legitimate, and the
second would only be served by discolsure of the source. Moreover, the Court held that there was
no substantial public interest in the leaking of the draft statements as the final statements were
due for release in due course and would have contained substantially similar information. On the
facts, the Court held that there were therefore sufficiently strong reasons to outweigh the
important public interest in protection of press sources. But the facts could easily have led the
Court to the opposite conclusion. Camelot was, in effect, a public company overseeing public
funds. The United Kingdom Courts in X v Morgan-Grampian CA (supra) and X v Morgan-Grampian
HoL (supra) repeatedly observed that the public status of a company would add significant weight
to the benefit of protecting the source of a leak. In addition, in Goodwin the European Court held
that uncovering disloyalty was not a competent basis for disclosure. On these grounds alone the
facts of Camelot more strongly support upholding the journalistic privilege than did those in X v
Morgan-Grampian. Moreover, the fact that the final statements would soon be disclosed could, for
two reasons, have weighed in favour of protecting disclosure of the source. First, since the
excesses of the directors would have been revealed in any event, there is a diminished basis for
compromising the fundamental press freedom in requiring the disclosure of the source. Second,
the final statements might have afforded diminished emphasis to the directors' remuneration or
allowed Camelot to 'spin' the statements so as to distract from the remuneration issue.). See also
Ashworth Hospital Authority v MGN Ltd [2002] UKHL 29; [2002] 4 All ER 193, [2002] UKHL 29,
[2002] 1 WLR 2033, 67 BMLR 175 (HL)('Ashworth')(The Court ordered disclosure where the source,
in all likelihood an employee, was privy to confidential medical records at a secure state mental
health hospital and had divulged details of a patient's medical record. Disclosure was ordered
notwithstanding that much of the information was already in the public domain and had been
placed there by the patient himself in the course of prior court proceedings, and despite the
articulation by Lord Woolf CJ that the protection of journalists' sources 'makes a significant
contribution to the ability of the press to perform their role in society'. Ibid at para 66. The Court
emphasised the paramount value of medical confidentiality to the institutional integrity of medical
institutions. The institution therefore had an interest in discovering the source of the leak so as to
prevent further leaks. Ibid at para 63. The fact that the information is paid for was also held to
diminish the claim to privilege.)
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See generally L Fuller The Morality of Law (Revised Edition, 1969); L Fuller 'Positivism and Fidelity
to Law – A Reply to Professor Hart' (1958) 71 Harvard LR 630. Of Fuller's eight principles of legality,
this principle is perhaps the least contentious. Along with the publicity requirement, this principle
is generally regarded as an uncontroversial requirement for something to be a valid law.

to politically damage her husband, a former ambassador, Joseph Wilson. 218 Leaking
the identity of an intelligence agent is a federal crime and the journalists involved
refused to comply with a Grand Jury subpoena which would have required them to
reveal the source of the leak even though they had not published the name of the
intelligence agent. The Court of Appeals unanimously held that there was no doubt
as to the authority of the dictum in Branzburg219 and the Supreme Court declined to
hear any further appeal.220
The failure to recognise a privilege flowing directly from the US Constitution does
not, however, close the door on the privilege in the United States. In Miller, while
unanimous in their finding, on the authority of Branzburg, as to the absence of a
212

Goodwin (supra) at para 31 referring with approval to Tolstoy Miloslavsky v United Kingdom (13
July 1995) Series A 316-B at para 37 ('The Court reiterates that, according to its case-law, the
relevant national law must be formulated with sufficient precision to enable the persons concerned
— if need be with appropriate legal advice — to foresee, to a degree that is reasonable in the
circumstances, the consequences which a given action may entail. A law that confers a discretion
is not in itself inconsistent with this requirement, provided that the scope of the discretion and the
manner of its exercise are indicated with sufficient clarity, having regard to the legitimate aim in
question, to give the individual adequate protection against arbitrary interference.')
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Ashworth (supra) at para 61.

214

Goodwin (supra).

215

408 US 665, 92 S Ct 2646, 33 L Ed 2d 626 (1972)('Branzburg'). The majority was 5-4. The separate
concurrence of Justice Powell, which established the majority, was notoriously opaque and
spawned a generation of scholarly and judicial First Amendment analysis and debate as to the
proper scope of the dictum in Branzburg. For a representative sample, see NY Times Co v Gonzales
459 F 3d 160, 172-73 (2nd Cir, 2006)(Recognised qualified privilege); Zerilli v Smith 656 F 2d 705,
711 (DC Cir, 1981)('Zerilli')(Affirmed qualified privilege); Riley v City of Chester 612 F 2d 708, 71516 (3d Cir, 1979)(Affirmed qualified privilege emphasising that where testimony of journalist is
relatively insignificant in context of overall evidence this weighs heavily against erosion of
privilege); McKevitt v Pallasch 339 F 3d 530, 532 (7th Cir, 2003) (scathingly critical of the line of
cases which seeks to discern the recognition of a privilege in Branzburg); see also A Lewis 'Panel
Discussion and Collected Essays: Are Journalists Privileged?' (2008) 29 Cardozo L Rev 1431. Of
Powell J's concurrence one of the dissenting judges, Justice Stewart, later wrote extra-judicially that
the Supreme Court had rejected claims to a journalist's First Amendment privilege to protect their
sources 'by a vote of five to four, or, considering Mr. Justice Powell's concurring opinion, perhaps by
a vote of four and a half to four and a half'. P Stewart 'Or of the Press' (1975) 26 Hastings LJ 631,
635. The controversy is apparent in almost every First Amendment case that revisits the issue.
See, eg, In re: Grand Jury Subpoena, Judith Miller 297 F 3d 964 (2005)('Miller'). In Miller it was
argued that since Powell J's concurrence secured the majority, the scope of the Branzburg dictum
is confined to the scope of Powell J's judgment, as the 'least common denominator', and cannot be
derived from the judgment of the plurality of the Court. Miller (supra) at 969 referring to McKoy v
North Carolina 494 US 433, 462, 108 LEd 2d 369 (1990). This interpretation of Branzburg was
rejected in the unanimous judgement of the Court in Miller which held that while Powell J had
written a separate concurrence he had also endorsed the reasons for the decision of the plurality
of the Court and that accordingly the plurality judgment was binding in respect of the absence of a
First Amendment privilege. Miller (supra) at 969-970. It is of historical interest that Powell J's
judicial conference notes pertaining to the deliberations in Branzburg have recently been
discovered and published. They indicate unequivocally that Powell recognised a privilege, though
not a constitutional privilege, and was concerned rather with the limitations on such privilege:
A few days after the argument in Branzburg, Justice Powell prepared notes of the court's private
conference on a form that looks a little like a miniature-golf scorecard. In contrast to his
meandering concurrence, the few crisp sentences of notes were relatively clear. 'We should not
establish a constitutional privilege,' Justice Powell said, referring to one based on the First
Amendment. Such a privilege would create problems 'difficult to foresee,' among them 'who are
''newsmen'' — how to define?' But, he added, 'there is a privilege analogous to an evidentiary one'
— like those protecting communications with lawyers, doctors, priests and spouses — 'which courts

First Amendment privilege, the Court was heavily divided as to the whether the
Branzburg Court had left room for the recognition of a privilege at common law, and,
if so, the proper scope of such privilege.221 Tatel J, the only judge to find that there
was a common-law privilege noted that the Court in Branzburg had expressly invited
the legislature to define such a privilege222 and, subsequent to Branzburg, the
legislature had authorised the courts to develop evidentiary privileges in federal
cases in light of 'reason and experience'.223 As to the scope of the privilege, Tatel J
favoured the so-called 'balancing approach' which emphasises the facts of each
case.224 He also identified guidelines to be followed when
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conducting the balancing exercise including that the claim on privilege will always
be greater in the civil as opposed to criminal cases225 and that while exhaustion of
other avenues of determining the identity of the source is a necessary condition for
overriding the privilege, it is not sufficient.226

should recognize and apply' case by case 'to protect confidential information'.
A Liptak 'A Justice's Scribbles on Journalists' Rights' New York Times (7 October 2007).
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Branzburg (supra) at 692 and 695.
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In re: Grand Jury Subpoena, Judith Miller 297 F 3d 964 (2005)('Miller').
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Wilson had revealed that he had been sent to Niger in 2002 in order to investigate whether Iraq
had sought to purchase uranium and that he had reported that there was no credible evidence to
support this claim. The claim that Iraq had sought to purchase uranium from Africa was central to
the Bush Administration's contention that Iraq sought to develop nuclear weapons. This claim
became the central basis for the subsequent US invasion of Iraq.
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Miller (supra) at 970 ('Unquestionably, the Supreme Court decided in Branzburg that there is no
First Amendment privilege protecting journalists from appearing before a grand jury or from
testifying before a grand jury or otherwise providing evidence to a grand jury regardless of any
confidence promised by the reporter to any source. The Highest Court has spoken and never
revisited the question. Without doubt, that is the end of the matter.')
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Writ of certiorari denied: Miller v United States 125 S Ct 2977, 162 LEd 2d 906 (2005).

221

Each of the three members of the Appeal Court wrote separate judgments on this issue; Sentelle J
found, on the authority of Branzburg, that there was categorically no common law privilege, Tatel J
held there to be a qualified privilege (though he found on the facts that the appellants did not
meet the requirements of the privilege) and Henderson J held it unnecessary to decide the
question.
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Branzburg (supra) at 706.
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Federal Rules of Evidence, Pub L No 930595 88 Stat 1926 (1975) Rule 501. The Supreme Court had
previously found, albeit in the context of a different privilege, that this legislative authorisation
evidenced 'an affirmative intention not to freeze the law of privilege' but to 'leave the door open to
change'. Miller (supra) at 989 citing with approval Trammel v United States 442 US 939, 99 S Ct
2879, 61 LEd 2d 309 (1980)(justifying privilege against adverse spousal testimony in terms of the
sanctity of the relationship).

In respect of the foreseeability problem in applying the balancing test, Tatel J
stressed that the decision whether to disclose the information to the journalist is
always ultimately the source's decision:
Indeed, the point of the qualified privilege is to create disincentives for the source —
disincentives that not only promote the public interest, but may also protect journalists
from exploitation by government officials seeking publication of damaging secrets for
partisan advantage. Like other recipients of potentially privileged communications —
say, attorneys or psychotherapists — the reporter can at most alert the source to the
limits of confidentiality, leaving the judgment of what to say to the source. While the
resulting deterrent effect may cost the press some leads, little harm will result, for if the
disincentives work as they should, the information sources refrain from revealing will
lack significant news value in the first place. 227

Canadian law distinguishes between two fundamental categories of privilege, socalled class or blanket privilege and case-by-case privilege. 228 Under class privilege,
224

Miller (supra) at 991, quoting the Justice Department Subpoena Guidelines 28 CFR § 50.10(2)
('[T]he approach in every case must be to strike the proper balance between the public's interest
in the free dissemination of ideas and information and the public's interest in effective law
enforcement and the fair administration of justice. . . . [C]ourts applying the privilege must
consider not only the government's need for the information and exhaustion of alternative sources,
but also the two competing public interests lying at the heart of the balancing test. Specifically, the
court must weigh the public interest in compelling disclosure, measured by the harm the leak
caused, against the public interest in newsgathering, measured by the leaked information's value.
That framework allows authorities seeking to punish a leak to access key evidence when the
leaked information does more harm than good. . . while preventing discovery when no public
interest supports it'. Tatel J adopted this approach despite its rejection in the context of other forms
of privilege. He noted that Jaffee (extending the psychotherapists privilege to social workers)
rejected the balancing test not because other jurisdictions had done so but because 'making the
promise of confidentiality contingent upon a trial judge's later evaluation of the relative
importance of the patient's interest in privacy and the evidentiary need for disclosure would
eviscerate the effectiveness of the privilege.' Miller (supra) at F 2d 991 referring to Jaffee (supra)
at 1923. See also Upjohn Co v United States 449 US 383, 393 (1981); C Clark 'The Recognition of a
Qualified Privilege for Non-Confidential Journalistic Materials: Good Intentions, Bad Law' (1999) 65
Brooklyn LR 369.
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Miller (supra) at 970 citing Zerilli (supra)(Even prior to Miller, as both Sentelle J, in the judgment of
the Court, and Tatel J in his separate judgment noted, it had been settled that Branzburg is not
controlling authority in the context of civil cases 'where the public interest in effective law
enforcement is absent'.)

226

Some of the other guidelines were: (a) the fact that it is difficult to determine the definitional limits
of a 'journalist', particularly in view of rapidly developing unconventional forms of journalism, such
as bloggers, is not an obstacle to recognising the privilege in standard cases, leaving the further
extension of the privilege to future cases. See, for example, Note 'Developments in the Law of
Media: II Protecting the New Media: Application of The Journalist's Privilege to Bloggers' (2007) 120
Harvard LR 996. (b) It is important to emphasise that the privilege is not analogous to the medical
or legal privilege in so far as it is the journalist's privilege and not that of the source. This entails
that only the journalist, not the source, may waive the privilege. As Tatel J notes in Miller, if it were
the source's privilege then this might easily be undermined by government or employees
demanding waivers as a condition of employment or in advance of any leak. Miller (supra) at 994.
(c) The manner in which the reporter treats or uses the received information makes no difference
in determining whether the privilege should be upheld. Tatel J held, on the facts of Miller, that it did
not matter that the journalists themselves had not disclosed that Valerie Plame was a CIA agent in
their publications.

227

Miller (supra) at 1001.

228

For a discussion on the origin of the distinction, see R v McClure [2001] 1 SCR 445, 2001 SCC 14
('McClure') at paras 27-29.

of which attorney-client and police-informer privilege are the standard examples, the
subject matter is presumptively privileged and the onus is on those seeking to
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displace the privilege to demonstrate that no privilege should apply. 229 Journalistsource privilege (like that involving priest-congregant and doctor-patient) 230 is not
extended this presumptive protection. Instead, the applicability of the privilege is
determined by the Court on a case-by-case basis applying the so-called Wigmore
test:231
(i) The communications must originate in a confidence that they will not be
disclosed;
(ii) This element of confidentiality must be essential to the full and satisfactory
maintenance of the relationship between the parties;
(iii) The relationship must be one which in the opinion of the community ought to be
'sedulously fostered'; and
(iv) The injury to the relationship from the disclosure of the communications must be
greater than the benefit gained from the correct disposal of the litigation. 232

In a recent decision, the Ontario Court of Appeal expressly referred with approval to
that part of the United States jurisprudence which emphasised the high value to be
assigned to combating crime when balancing the competing interests.233 The Court
paraphrased the statement of White J in Branzburg as '. . .it is not necessarily better
to write about crime than to do something about it.'234
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For a description of 'class privilege', see R v Gruenke [1991] 3 SCR 263 at 286 (Lamer CJ).

230

St Elizabeth Home Society v Hamilton [2008] OJ No 983, 2008 ONC LEXIS 1179, 2008 ONCA 182
('St Elizabeth Home Society') at para 24.

231

JH Wigmore Evidence in Trials at Common Law (McNaughton Revised Edition, 1961) Vol 8, 527.

232

See also McClure (supra) at para 29; A M v Ryan [1997] 1 SCR 157 at para 30; R v National Post
[2008] OJ No 744, 2008 ONCA 139 ('National Post') at para 79, St Elizabeth Home Society (supra)
at paras 25-26. Notably, in the most recent considerations of the issue, National Post (supra) and
St Elizabeth Home Society (supra), the Ontario Court of Appeal has emphasised that the approach
to journalistic privilege is the same whether it is founded in the common law or s 2(b) of the
Canadian Charter, except that the application of the Wigmore criteria at common law must be
influenced by the relevant provisions of the Charter. National Post (supra) at para 74. At the time
of writing the Supreme Court of Canada had granted an application for leave to appeal, but had
not yet delivered judgment.

233

On the facts of National Post — the journalist had received documents implying that the Prime
Minister had a conflict of interest in obtaining a loan — the Appeal Court was particularly keen to
order the journalist to deliver up an envelope containing documents supplied by the source for two
reasons. First, there was an allegation that the documents (which might disclose the source) were
forged. Second, it was not contended by the law enforcement agencies that the documents
concerned simply contained evidence of the crime, but that the documents were themselves real
evidence and therefore part of the commission of the crime. It was alleged that the sending of the
documents to the journalist was part of a criminal conspiracy to implicate the Prime Minister of
Canada in wrongdoing and therefore to force him out of office. The physical documents could be
subjected to forensic analysis which might aid in the identification of the source. The severity of
the alleged crime was added to the scales when the Court balanced the competing interests.
National Post (supra) at paras 115-120.

Even in cases where the journalist is ordered to reveal a source, the Canadian
courts have held that the contempt power as a means of coercing compliance must
be used cautiously and only as a last resort. Courts must apply the principle of least
intrusive means of securing compliance.235 The Courts have embraced the
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so-called Dagenais/Mentuck test. The test, which has been applied in a wide range
of contexts involving the discretionary application of competing Charter rights,
directs courts, rather than approaching matters as a direct clash or conflict between
two or more Charter rights or values, to explore alternative measures and to
minimise the impact upon the rights and values implicated by incorporating the
proportionality and minimal impairment principles enshrined in s 1 of the Charter. 237

(bb) The preferred approach to the privilege under the Final
Constitution
It is possible to discern, at the highest level of generality, certain common principles
in the foreign jurisprudence which may inform an approach under FC s 16. The
courts assume, in one form or another, a wide discretion as to whether to apply the
privilege; a discretion which is extremely sensitive to the facts of each particular
case. Moreover, most courts reach for the metaphor of 'balancing' to structure the
exercise of this discretion. However, part of the difficulty with this approach is to
articulate what precisely is to be added to the scales on each side in a manner that
does not pre-select the outcome.238 It is difficult to avoid the conclusion that
'balancing' barely advances the analysis.
Beyond the poverty of the balancing metaphor however, there is a fundamental
difference in the types of 'balancing', even at this ephemeral level. On the one hand
there are those courts239 that appear to approach the issue as a consequentialist
balancing of equal interests on either side. On the other hand are those courts 240
that apply a modified consequentialist analysis, holding that there is a powerful
presumption in favour of the protection of the journalistic source arising out of the
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National Post (supra) at para 116.
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St Elizabeth Home Society (supra) at paras 40-41.

236

Ibid at paras 46-49. The test is named after the Supreme Court decisions in which the approach
was developed. See Dagenais v Canadian Broadcasting Corp [1994] 3 SCR 835 ('Dagenais'). See
also R v Mentuck [2001] 3 SCR 442.

237

St Elizabeth Home Society (supra) at paras 47-49.

238

For example the balancing expressed by the US Court in Miller is 'between the public's interest in
the free dissemination of ideas and information and the public's interest in effective law
enforcement and the fair administration of justice.' Miller (supra) at 991. This formulation merely
begs the question as to what is in the public interest on each side of the equation and how this is
to be 'balanced'. Under such an analysis, the Court's conclusion is likely to determine its reasons
rather than the converse.

239

Such as the United States courts that recognise the privilege in any form. Cf Miller (supra) and the
fourth Wigmore criterion applied by the Canadian courts, such as National Post (supra).

particular importance of the privilege to media freedom and the importance of
media freedom to the democratic project.241 The party seeking
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disclosure of the source bears a heavy onus of persuading these courts that the
privilege should not be extended in the particular case.242 The onus can be
discharged only if the party seeking disclosure of the source demonstrates that there
is, to use the language of Goodwin, 'an overriding requirement in the public interest'
in favour of disclosure and that the means of achieving this benefit is proportionate
to the aim.243 To put it differently, lifting of the privilege must be both proportionate
— in the sense that it is the least invasive means of achieving an objective of
sufficient importance — and necessary — there must be no other means of
achieving the objective.
Of these two approaches to 'balancing' we submit that only the latter approach
gives proper effect to the status of the privilege as an incidence of the fundamental
right to press freedom as opposed to a right or interest of lesser status. However,
even under a modified 'balancing' approach there will be a high level of uncertainty
in the manner in which a particular court will exercise its discretion in a particular
case. This has real consequences for the rule of law, as discussed above, and may
have a 'chilling' effect as journalists and their sources struggle to foresee whether
the source's anonymity will be respected. It is therefore desirable that our courts
craft lower-order principles with as great a degree of specificity as possible. We
suggest that the more detailed considerations set out below provide a starting point
for developing those principles.
First, it is important to recognise that the privilege is that of the journalist and not
the source, and accordingly it cannot be waived by the source. In many cases,
pressure, internal and external, implicit and explicit, is brought to bear on the source
to waive privilege in order to 'let the journalist off the hook'. The recognition that the
source cannot waive the privilege is intended to remove the inevitable corrosion that
240

The United Kingdom and European courts applying the X v Morgan-Grampian/Goodwin v United
Kingdom approach. However, this attempt to distil common principle must be qualified by the
analysis, undertaken above, of the substantive differences between the UK and European
approaches despite the professed formal similarity of the approach adopted.
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In consequentialist terms, under this analysis the source protection is always assigned a very high
starting value or alternatively, the values underlying source protection are held to have some
intrinsic value within the consequentialist calculus — they are pockets of intrinsic value. Bernard
Williams' critique of the structure of consequentialism runs as follows: 'No one can hold that
everything, of whatever category, that has value, has it in virtue of its consequences. If that were
so, one would just go on for ever, and there would be an obviously hopeless regress. That regress
would be hopeless even if one takes the view, which is not an absurd view, that although men set
themselves ends and work towards them, it is very often not really the supposed end, but the
effort towards it on which they set value — that they travel, not really in order to arrive (for as
soon as they have arrived they set out for somewhere else), but rather they choose somewhere to
arrive, in order to travel. Even on that view, not everything would have consequential value; what
would have non-consequential value would in fact be travelling, even though people had to think
of travelling as having the consequential value, and something else — the destination — the nonconsequential value'. B Williams 'A Critique of Utilitarianism' in JJC Smart & B Williams
Utilitarianism For & Against (1973).
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Cf § 42.42.9(h)(iii) infra.

243

For more on Goodwin see § 42.7(d)(ii)(aa) supra.

this pressure inflicts on the privilege. Second, it is not necessary that the 'chilling
effect' which will result from disclosure of journalistic sources be proved by empirical
evidence in each case.244 Third, the United
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Kingdom courts have placed significant emphasis on the value of discovering the
identity of a disloyal employee as a basis for ordering disclosure. 245 This cannot be
consistent with the recognition of the privilege as central to the fundamental right of
press freedom.246
Fourth, it should not be sufficient for a party seeking disclosure to show merely
that without disclosure it will be unable to exercise a legal right or avoid a
threatened legal wrong. To do so would be to ignore the pedigree of the privilege by
placing a fundamental right on the same footing as an ordinary right. The fifth
guideline, which is related to the fourth, is that civil disputes should seldom provide
an occasion for compromising the privilege. This is particularly so where the party
seeking disclosure is a listed company or where the information disclosed was
relevant to wrongdoing which has public significance, such as corrupt activities in a
national lottery company or a large bank or accounting firm. Sixth, notwithstanding
the approach of the House of Lords in Ashworth,247 whether the information was
purchased from the source should be relevant to disclosure only where the party
seeking disclosure has a purely private interest. Where, for example, the source has
disclosed information of wrongdoing that is of public significance, the fact that the
information was purchased should be regarded as insignificant when considered
against the public benefit of the information emanating from the source reaching the
public domain.
Seventh, it is correct that the privilege will be more easily overridden in contexts
where the source has disclosed information of criminal offences, which may require
identification of the source for effective investigation and prosecution of the crime.
There is, inescapably, an important public interest in law enforcement. However, the
nature of the criminal act is also relevant; a source that discloses information
regarding the criminal conduct of a public official should be deserving of greater
protection than one who discloses general criminal conduct. To remove that
protection in the case of wrongdoing of significant public interest may discourage
the information from reaching the public domain at all. Eighth, the fact that
alternative avenues of determining the identity of the source have been exhausted
244

See St Elizabeth Home Society (supra) at paras 31-33 ('I am also unable to accept the submission
of the Attorney General for Ontario that we should exclude consideration of the Charter on the
ground that there is insufficient evidence to support the claim that disclosing the identity of the
source would have a ''chilling effect'' on journalists' sources and the gathering of news. As I have
noted, there was some evidence to this effect provided at the show cause hearing by the
appellant's editor and the expert witness. For the following reasons, it is my view that no more was
required. Courts routinely craft legal rules without the need for elaborate empirical evidence. They
instead employ their judgment as to the likely impact rules will have on human behaviour,
particularly where the issue is encouraging the free flow of information.')

245

For more on Camelot see § 42.7(d)(ii)(aa) supra.

246

In this respect, the approach of the European Court in Goodwin is to be preferred; a private
company's interest in rooting out disloyalty should not feature as a good enough reason to
override the privilege. Goodwin (supra) at paras 42-46.

247

Ashworth (supra) at para 66.

should constitute a necessary but not sufficient condition for overriding the privilege.
Ninth, the manner in which the journalist utilises the information of the source
should be relevant to determining whether the privilege is upheld. A journalist who
uses the privilege responsibly, particularly in a matter of grave public importance,
should enjoy greater confidence that her source will be protected. 248
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Tenth, and finally, it is not a challenge to the recognition of the privilege that the
legitimate bounds of what constitutes 'journalism' are difficult to identify. It is true
that there will be difficult cases, such as whether a lone blogger with a laptop is a
journalist and therefore deserving of the privilege. However, this does not detract
from the uncontroversial instances of journalism which are 'easy cases' and
deserving of the full protection of the privilege.249

(e) Freedom of artistic creativity
Many of the fundamental values underlying freedom of expression, discussed
above,250 are emphasised in artistic expression. Artists frequently address themes
and issues which are painful or difficult for society, or which are ignored through
social prejudice or routine. Moreover, artistic expression is integral to human culture;
it is part of individual and social self-definition.
Two textual features of the protection of artistic expression under FC s 16 stand
out and must structure the approach to the interpretation of this right. Firstly, unlike
many other jurisdictions and instruments,251 the text of FC s 16 expressly includes
artistic expression. Secondly, FC s 16 refers to 'artistic creativity' not merely 'artistic
expression'.252 The protection of creativity rather than expression expands the range
of artistic endeavours that are protected to include the process of creation.253 It is
not merely the outcome or end product of the artistic process that is protected, but
the process of creation itself.254
The express inclusion of artistic creativity in the text warrants further
examination. Although not expressly included in any of the instruments from which
the wording of our Constitution's expression clause is derived, it is now trite in those
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See Miller (supra)(The journalists concerned did not disclose the identity of the CIA agent even
though the source had informed them of her identity. Notwithstanding this the court did not
consider this relevant to the question of whether disclosure should be ordered.)
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National Post (supra) at para 99 ('Case-by-Case approach does not require establishing in advance
the legitimate bounds of journalism.')
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See § 42.5 supra.
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Notably, neither the First Amendment, s 2(b) of the Canadian Charter, art 19 of the International
Covenant on Civil and Political Rights, art 10 of the European Convention on Human Rights, art 19
of the Indian Bill of Rights (Part III of the Indian Constitution), s 14 of the New Zealand Bill of Rights
Act of 1990 nor s 20 of the Constitution of Zimbabwe expressly protect artistic expression.

252

FC s 16(1)(c).

253

The Oxford Dictionary (10th Edition) defines 'creativity' as follows: 'creative adj. relating to or
involving the use of imagination or original ideas in order to create something. n creativity'.

jurisdictions that artistic expression is protected, and in many cases, that it is
considered to lie at the core of protected activity.255 Why, then, did the drafters
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consider it necessary to specifically mention artistic creativity in FC s 16(1)? There
are a number of possible reasons. The first is for historical emphasis. The Court
noted in Islamic Unity that artistic256 expression had been particularly suppressed
under apartheid and that the Interim and Final Constitutions signalled a fundamental
departure from this regime.257
Secondly, the drafters sought to place beyond any doubt that artistic expression
— like the other specifically enumerated forms of expression in FC s 16(1) — is
deserving of protection in its own right and that it therefore lies at the core of the
expressive right, not merely in the penumbra.258 This addresses the highly developed
American First Amendment jurisprudence where initially only political expression was
considered to lie at the core. It required gradual development at the hands of the
courts before even standard forms of artistic expression moved closer to the core of
expressive freedom alongside political expression, warranting protection for their
own sake and not on account of any political content which they may convey. Even
now it is not clear that artistic and political expression occupy the same space in the
United States expression jurisprudence.259 The listing of artistic creativity in FC s 16
provides a short cut in this regard, avoiding some expression khakibos.
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A restrictive interpretation of FC s 16(1)(c) would emphasise the elements of originality in
'creativity', suggesting that those wishing to claim the protection of the right must demonstrate
this element. This interpretation, it is submitted, would be subversive of the expressive right as a
whole which the Constitutional Court has emphasised must be interpreted generously and subject
only to the express categorical exceptions listed in FC s 16(2). See § 42.3 supra.

255

See, for example, National Endowment for the Arts v Finley ('Finley') 524 US 569, 602, 118 SCt
2168, 141 LEd 2d 500 (1998)(Souter J dissenting — though not on this issue)('It goes without
saying that artistic expression lies within this First Amendment protection', citing Hurley v IrishAmerican Gay, Lesbian and Bisexual Group of Boston Inc 515 US 557, 569, 115 SCt 2338 (1995).)
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The Court also identified political expression as having been particularly suppressed.

257

Islamic Unity (supra) at para 27, quoted with approval in Phillips (supra) at para 27.

258

The use of the terms 'core' and 'penumbra' in this discussion is not intended to show allegiance to
positivist jurisprudence. Rather it is the language employed in many of the cases and is a useful
shorthand for articulating broadly those forms of expressive activity, along a continuum, that enjoy
greater protection (the corollary of which is that infringements are difficult to justify) versus those
that may enjoy lesser protection.

259

Finley (supra) LEd 2d at 568 ('The constitutional protection of artistic works turns not on the
political significance that may be attributable to such productions, though they may indeed
comment on the political, but simply on their expressive character, which falls within a spectrum of
protected ''speech'' extending outward from the core of overtly political declarations. Put
differently, art is entitled to full protection because our 'cultural life', just like our native politics,
''rests upon [the] ideal'' of governmental viewpoint neutrality.' Quoting from Turner Broadcasting
System, Inc v FCC 512 US 622, 641, 114 SCt 2445, 129 LEd 2d 497 (1994)('Turner Broadcasting')
and Joseph Burstyn Inc. v Wilson 343 US 495, 501, 72 SCt 777, 96 LEd 1098 (1952)(Art 'may affect
public attitudes and behavior in a variety of ways, ranging from direct espousal of a political or
social doctrine to the subtle shaping of thought which characterizes all artistic expression.'))

The khakibos, however, cannot be altogether evaded, and this suggests a third
reason for the overt protection of artistic expression. Two fundamental conceptual
dimensions govern the analysis of the scope and application of the artistic right in all
jurisdictions: (a) the range of activities, acts and endeavours which are, or ought to
be, included within the scope of 'artistic expression' (or in our case 'artistic
creativity'); and (b) the role of context. These two dimensions are related. Expressive
activities that may not be justified in certain contexts will not only be tolerated but
may lie at the heart of the protection of expressive freedom when
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undertaken in social space that is specifically reserved for artistic expression. The
express protection of 'artistic creativity' is therefore significant because once an
expressive activity is identified as falling within this constitutional category,
limitations on that activity may be more difficult to justify.

(i) The centrality of context
As discussed above, the structure of the free speech analysis under FC s 16 entails
that the greatest burden of reasoning is borne under the limitations inquiry.260 The
inquiry, as has now been repeatedly affirmed, is essentially one of proportionality.261
Legislative provisions that are expressly aimed at restricting artistic endeavours or
that do so inadvertently by overbreadth — legislative clumsiness — will face
particular difficulty in the proportionality inquiry, owing to the special protection
afforded to artistic space. This was the unarticulated premise in the Court's
reasoning in Phillips where liquor licensing laws which might have had the effect of
restricting portrayals of nudity in ordinary theatres where alcohol was offered were
struck down.262 While the Court acknowledged that the State has a legitimate
interest in regulating the sale of liquor, the licensing laws were too broad to survive
the limitations inquiry. The majority held:263
That the section applies to theatres is of particular concern. A theatre liquor licence
holder is obliged to maintain a bona fide theatre at which dramatic performances,
concerts or plays are presented. The core business of a theatre is to realise protected
freedom of expression by presenting artistic creations that communicate thoughts and
ideas. There seems to be no basis to distinguish, as the Act purports to do, between
theatres that sell liquor for consumption and those that do not. This is particularly so if
it is borne in mind that theatres are in effect restricted to selling liquor only to those to
whom access has been granted to attend a particular presentation and then only for a
period that starts half an hour before the show begins and cannot go beyond half an
hour after it ends. Indeed, the provision controls the kind of entertainment that may be
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See § 42.3 supra.

261

See S Woolman & H Botha 'Limitations' in S Woolman, T Roux, J Klaaren A Stein, M Chaskalson & M
Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, July 2006) Chapter 34.

262

Phillips (supra) at paras 28-29 (The appellant, who had been charged under the provisions of the
Liquor Act 27 of 1989, was the owner of a strip club, not what would commonly be understood to
be a theatre. Nonetheless, the Court was conscientious in extrapolating to ordinary theatrical
spaces. For further discussion on Phillips, see 'Sexually explicit expression' § 42.9(e) infra.)

263

Yacoob J (Langa DCJ Goldstone J, Kriegler J, Mokgoro J, Ngcobo J, O' Regan J and Sachs J concurring.)
In addition to signing on to the majority judgment, Ngcobo J and Sachs J wrote separate concurring
opinions. Madala J dissented.

provided at licensed theatres instead of controlling behaviour or conduct at these
establishments. The provision is far too wide and also misdirected. 264

The implication of this reasoning is that the same expression (nude dancing) in a
different context — such as an ordinary bar — would fall further towards the
penumbra of the right and restriction would therefore be easier to justify.
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The centrality of context to the breadth of protection afforded by the free speech
right, as distinct from the content of the expressive act, has been repeatedly
affirmed in the United States First Amendment jurisprudence.265 In Pacifica a
complaint was laid by a listener to a radio station that broadcast a recording of the
profane, and now famous, Filthy Words monologue first performed for a live
audience in a theatre in California by the then ground-breaking stand-up comedian
George Carlin.266 Noting that the routine was 'vulgar, offensive and shocking' the
Court held that the context of the broadcast was critical in determining whether the
sanction imposed by the regulatory body was constitutionally permissible. The
recording was broadcast at about 2 pm on a weekday and the listener laid a
complaint with the relevant regulatory body on the basis that it had been heard over
the car radio by his child who was accompanying him. Upholding the sanction, the
Supreme Court was willing to assume that the expression would be protected in the
context of a stand-up comedy theatre267 but held that it was deserving of diminished
protection in an unrestricted broadcast setting at that particular time of day. 268
264

Phillips (supra) at para 28 (emphasis added).
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The classic exposition of the relevance of context is that of Justice Holmes in Schenk v US (supra)
at 52 ('We admit that in many places and in ordinary times the defendants in saying all that was
said in the circular would have been within their constitutional rights. But the character of every
act depends upon the circumstances in which it is done. . . . The most stringent protection of free
speech would not protect a man in falsely shouting fire in a theatre and causing a panic. It does
not even protect a man from an injunction against uttering words that may have all the effect of
force. . . . The question in every case is whether the words used are used in such circumstances
and are of such a nature as to create a clear and present danger that they will bring about the
substantive evils that Congress has a right to prevent.') See further Cohen v California 403 US 15,
25 (1971)('Cohen')(In Cohen, which was not an artistic expression case, the appellant was
convicted of disturbing the peace after he entered a court room wearing a jacket which said 'Fuck
the Draft', which he then folded and removed. The Court quashed the conviction.); FCC v Pacifica
Foundation 438 US 726, 98 SCt 3026, 57 LEd 2d 1073 (1978)('Pacifica')(Pacifica referred with
approval to Cohen, paraphrasing, 'one occasion's lyric is another's vulgarity').
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Carlin was considered the doyen of United States stand-up comedy. He used routines such as this
as social satire to take aim at 'what he thought of as the palliating and obfuscating agents of
American life – politicians, advertisements, religion, the media and conventional thinking of all
stripes'. M Watkins & B Weber 'George Carlin, Comic Who Chafed at Society and Its Constraints,
Dies at 71' New York Times (24 June 2008).
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Pacifica (supra) LEd 2d at 1088 ('[W]e may assume, arguendo, that this monologue would be
protected in other contexts. Nonetheless, the constitutional protection accorded to a
communication containing such patently offensive sexual and excretory language need not be the
same in every context.')

268

Pacifica (supra) at 746-747 (Referring to Joseph Burstyn Inc v Wilson 343 US 495, 502-503 (1952)
and Red Lion Broadcasting Company v Federal Communications Commission et al (No 2) 395 US
367 (1969)('Red Lion Broadcasting') the Court noted that '[w]e have long recognised that each
medium of expression presents special First Amendment problems' and that the broadcast medium
received more limited protection because of its 'uniquely pervasive presence'.)

The process of expressly delineating in our expression jurisprudence the
contextual havens for artistic creativity, both physical and conceptual, has only just
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begun.269 Our Courts will be called upon increasingly to stipulate the context
restrictions on expressive acts that are characterised as 'art' and which test
expressive boundaries. This is, as discussed above, apparent in the reasoning of the
Court in Phillips where a standard artistic context — a theatre — was implicated. It is
also apparent, though only implicitly, in De Reuck where the Court found no basis for
a constitutional complaint against a statutory offence of knowing possession of child
pornography where the legislative scheme270 permits possession of such material
only on specific application for an exemption in each case to the executive
committee of the Film and Publications Board.271 In doing so, the Court rejected the
contention that a defence akin to possession with 'legitimate purpose' was required
to save the legislative scheme from overbreadth and hence unconstitutionality.272
Though it was not directly in issue in De Reuck, a feature of the legislative scheme
that is particularly noteworthy is that it expressly denies child pornography an
'artistic use'273 exemption from the highest level of restrictive classification. 274
Accordingly, though in principle on the structure of analysis imposed by FC s 16, all
expression, save that expressly excluded, passes the threshold of protected
expression, there is only a single basis of justification for expressive acts associated
with child pornography, and that is where a formal criterion has been satisfied;
namely authorisation from the Film and Publications Board.
This is understandable under the Constitution. It is correct that even social space
reserved for artistic expression which tests the limits of expressive freedom should
not be made available for activities involving child pornography. 275 To extend these
spaces to expressive acts involving abuse of children, or to afford them a context in
which they are protected, would do violence to the entire constitutional project. From
269

See De Reuck (supra) at para 33 (The Court recognised that context was important in
characterising the true content of an expressive act; in this case in determining whether the
material concerned met the definition of 'child pornography'. However it is essential to distinguish
conceptually between the role of context in determining meaning (which was what the Court was
considering in this passage of De Reuck) and the role of context in justifying expressive acts,
where the meaning/content of those acts is clear or has been determined. We are concerned in this
discussion with the latter.)

270

The Films and Publications Act 65 of 1996 ('FPA').

271

See De Reuck (supra) at para 13 (The Court observed that this was the effect of the amendments
to FPA s 27(1) read with FPA s 22.)

272

De Reuck (supra) at paras 80-83 (The Court held that, notwithstanding that this was a feature of
similar legislation in other jurisdictions, it was open to abuse.)

273

The term employed in the statute is 'artistic publications'.

274

FPA sched 5 read with sched 9.

275

In this context, we use to term 'child pornography' in the sense of the depiction of sexual activity
involving actual children (i.e. real and not simulated child pornography). For a discussion of the
ambit of child pornography under the FPA, see § 42.9(e) infra.

a jurisprudential point of view it is interesting to note that the effect of the legislative
scheme which has received constitutional sanction in De Reuck — on the limited
basis at issue in that case — is that child pornography takes up a position on the
continuum of constitutionally protected expressive acts that in effect approaches the
categorical exclusions expressly listed in FC 16(2).
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(ii) What is art?
We suggest above that one reason for the express protection of 'artistic creativity'
under FC s 16(1) is that expressive acts that have an artistic purpose, are part of the
artistic process or are in-and-of themselves 'art', will be deserving of increased
protection by making any infringement more difficult to justify under the limitations
clause. The question of what activities qualify as acts of artistic creativity will
therefore be central to developing South African expression jurisprudence. 276
Standard categories of artistic expression that are recognised as such in all
comparable jurisdictions include: music and poetry;277 films, programmes broadcast
by radio and television;278 live entertainment such as live music and dramatic
works;279 and paintings, drawings, engravings and sculpture. 280 Though it is not
always explicit, an analysis of the cases in other jurisdictions reveals that the type of
medium itself is not a sufficient condition for expression to be considered as 'art';
context, as discussed above, is fundamentally important. In addition, some courts
have examined intentionality or purpose in order to determine whether an act
qualifies as a form of artistic expression.281
As innovative artistic forms challenge the limits of the concept of art, the
temptation on the part of courts (and legislators) elsewhere to breach the 'forbidden
line' of viewpoint neutrality by examining the content of the expressive act has
grown proportionately stronger.282 The temptation appears to be strongest where the
artistic expression involves graphic sexual content, violence or subversive political or
social comment. In these cases obscenity and indecency laws are
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If the assumption is wrong, as indicated above, then there is really little remaining reason to
distinguish 'artistic creativity' from other forms of expression. Another way of putting this is that
the express protection of artistic creativity entails at least a weak form of 'artistic exceptionalism'.

277

See Hurley v Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc. 515 US 557, 569, 115
S Ct 2338, 132 LEd 2d 487 (1995)('Hurley').

278

See Schad v Mount Ephraim 452 US 61, 65, 101 SCt 2176, 68 LEd 2d 671 (1981); Kaplan v
California 413 US 115, 119-120, 93 SCt 2680, 37 LEd 2d 492 (1973)('Kaplan').

279

See Ward v Rock Against Racism 491 US 781, 790, 109 SCt 2746, 105 LEd 2d 661 (1989)('Ward');
Hurley (supra) at 569.

280

See Kaplan (supra) at 119-120; Hurley (supra) at 569.

281

See, for example, Ward (supra) at 790 (Music as a form of 'expression and communication' is
protected (emphasis added)); Finley (supra)('art is entitled to full protection because our cultural
life. . . rests upon the ideal' citing with approval Turner Broadcasting (supra) at 641 (emphasis
added, internal quotations omitted)).

often invoked in order to restrict the activity.283 Perhaps the most probing challenge,
at least in the United States, has come from so-called 'performance art', 284 though
traditional media such as photography and sculpture have also evoked restrictive or
punitive measures from the state particularly where they have included
homoeroticism and religious criticism.
In the United States, the issue is inextricably entwined with state funding of the
arts and its intersection with the expression jurisprudence, the cornerstone of which
is the principle of so-called 'viewpoint neutrality'. For example, in 1989 the National
Endowment for the Arts ('NEA') funded a Robert Mappelthorpe exhibition which
included homoerotic photographs and a work by Andre Serrano entitled 'Piss

282

Police Dept of Chicago v Mosley 408 US 92, 95, 92 SCt 2286, 33 LEd 2d 212 (1972)('If there is a
bedrock principle underlying the First Amendment, it is that the government may not prohibit the
expression of an idea simply because society finds the idea itself offensive or disagreeable'); Texas
v Johnson 491 US 397, 414, 109 SCt 2533, 105 LEd 2d 342 (1989)('Above all else, the First
Amendment means that government has no power to restrict expression because of its message
[or] its ideas' which is to say that 'the principle of viewpoint neutrality . . . underlies the First
Amendment'.)

283

The Supreme Court has held that obscenity is not constitutionally protected 'speech' under the
First Amendment. Expression is not obscene, and therefore does qualify for protection, if it has
'serious artistic value'. Miller v California 413 US 15, 24, 93 SCt 2607, 37 LEd 2d 419 (1973)('Miller
v California')(The Court in Miller v California laid down a three part test to determine whether
speech is obscene and therefore unprotected: (a) whether 'the average person, applying
contemporary community standards' would find that the work, taken as a whole, appeals to the
prurient interest; (b) whether the work depicts or describes, in a patently offensive way, sexual
conduct specifically defined by the applicable state law; and (c) whether the work, taken as a
whole, lacks serious literary, artistic, political, or scientific value. This of course begs the question
as to what constitutes 'serious artistic value'. To this end, the Court in Pope elucidated the third
part of the Miller test as whether a 'reasonable person would find such value in the material, taken
as a whole.' Pope v Illinois 481 US 497, 500-501, 107 SCt 1918, 95 LEd 2d 439 (1987)('Pope').
However, as noted by Justice Scalia in his separate concurrence in Pope, this test remains
fundamentally flawed: 'I must note, however, that in my view it is quite impossible to come to an
objective assessment of (at least) literary or artistic value, there being many accomplished people
who have found literature in Dada, and art in the replication of a soup can. Since ratiocination has
little to do with esthetics, the fabled ''reasonable man'' is of little help in the inquiry, and would
have to be replaced with, perhaps, the ''man of tolerably good taste'' — a description that betrays
the lack of an ascertainable standard. If evenhanded and accurate decisionmaking is not always
impossible under such a regime, it is at least impossible in the cases that matter. I think we would
be better advised to adopt as a legal maxim what has long been the wisdom of mankind: De
gustibus non est disputandum. Just as there is no use arguing about taste, there is no use litigating
about it. For the law courts to decide ''What is Beauty'' is a novelty even by today's standards.'
Pope (supra) at 505.) For further discussion of Miller v California, see § 42.9(e) infra.

284

By virtue of its very nature, it is not coincidental that the performance art genre is difficult to
define. It is easier to furnish examples. Amongst the most well known is 'Smut Fest' by the
performance artist Annie Sprinkle, formally a career actress in pornographic films. During her
performance art routine, Sprinkle, with her legs spread, invited audiences to view her cervix
through a speculum. Undoubtedly part of the purpose was commentary on the objectification of
pornography intended to shock. A further example is that of Ron Athey's 'Four Scenes in a Harsh
Life' which involved making cuts in the back of his co-performer Divinity Fudge, an HIV-positive
drag queen. Strips of absorbent paper were placed on the cuts and the blood stained paper was
then hoisted into the air. See www.ronathey.com (accessed on 20 October 2008). In general,
performance art is characterised by actions of the artists themselves constituting the work of art.
For a history and account of performance art, see A Kurzweg 'Live Art and the Audience: Toward a
Speaker-Focused Freedom of Expression' (1999) 34 Harvard Civil Rights and Civil Liberties LR 437
(Using the case of performance art, the author argues for what she terms a more 'speaker-focused
approach' to freedom of expression protection under the First Amendment, as opposed to an
'audience based' approach which she argues characterises present First Amendment
jurisprudence.)

Christ'.285 Certain members of congress condemned the NEA's funding as state
sponsorship of pornography, and Congress reacted with a reduction of the NEA grant
and legislative amendments to prevent future incidents. This
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spawned a series of conflicts in the courts between the legislative branch and artists
as the legislature tried to find a restrictive formulation governing allocations of state
funding to the arts which did not violate the First Amendment. 286 A legislative
formula which allows for a diverse representative body applying a level of subjective
content-based criteria was finally upheld in NEA v Finley.287 In doing so the Supreme
Court distinguished between Government action as patron (in NEA cases) and
government action as sovereign; Government may allocate competitive funding
according to criteria that would be impermissible were direct regulation of
expression at stake.288 In light of Finley, the jurisprudential approach of the US
Supreme Court to the problem of subjectivity (or absence of viewpoint neutrality) in
criteria employed in state funding decisions is a combination of a weaker standard in
the funding context289 together with an institutional/ process solution — the body
making the decisions concerned must be representative of diverse artistic and
cultural points of view.290
Since provocative and subversive social commentary is often at the very heart of
the artistic endeavour, it is of fundamental importance that our jurisprudence
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develops conceptual tools that are able to avoid explicit or implicit reliance on
subjective content-based criteria for restriction of art. In almost all cases, including
the most challenging acts of artistic expression, restrictions based on context rather
285

The work featured a photograph of a crucifix immersed in urine.

286

See Bella Lewitzky Dance Foundation v Frohnmayer 754 F Supp 774 (CD Cal, 1991)(The Federal
District Court struck down as unconstitutionally vague an amendment providing that no NEA funds
'may be used to promote, disseminate, or produce materials which in the judgment of [the NEA]
may be considered obscene, including but not limited to, depictions of sadomasochism,
homoeroticism, the sexual exploitation of children, or individuals engaged in sex acts and which,
when taken as a whole, do not have serious literary, artistic, political, or scientific value.')

287

National Endowment for the Arts v Finley 524 US 569, 118 SCt 2168, 141 LEd 2d 500 (1998)
('Finley')(Upheld an amendment that required 'the Chairperson of the National Endowment for the
Arts (NEA) to ensure that artistic excellence and artistic merit are the criteria by which [grant]
applications are judged, taking into consideration general standards of decency and respect for the
diverse beliefs and values of the American public.' The legislative scheme also provided for an
institutional framework whereby recommendations for funding were made by advisory panels
which are required to reflect 'diverse artistic and cultural points of view.')

288

Finley (supra) at 513.

289

Advocates for the Arts v Thomson 532 F2d 792, 795-796 (CA1)(cert. denied, 429 U.S. 894, 97 SCt
254, 50 LEd 2d 177 (1976)) cited with approval in Finley (supra) at 551 ('[T]he very assumption' of
the NEA is that grants will be awarded according to the 'artistic worth of competing applications'
and absolute neutrality is simply 'inconceivable.' However, even on the approach of the majority,
viewpoint neutrality is still maintained in a weaker form: Government may not 'aim at the
suppression of dangerous ideas'. Finley (supra) at 561. The 'dangerous ideas' doctrine is derived
from the earliest First Amendment jurisprudence. See American Communications Assn v Douds
339 US 382, 402 (1950)('Douds'); Cammarano v United States 358 US 498 (1959); Regan v
Taxation with Representation 461 US 540 (1983).

than content will be sufficient to achieve any legitimate aims of the state in
protecting society from a perceived harm. The feature of context restriction that is
critical in an open and democratic society where the perceived harm of the artistic
act is at its highest is that any restriction must effectively allow for informed choice.
This entails first, that those whom an open and democratic society affords full legal
capacity, namely adults, must be entitled to choose to view the activity. Secondly,
viewing must be voluntary; the context must sufficiently guard against accidental or
unintentional viewing. In an open and democratic society, where these criteria are
satisfied, few artistic activities will justify further restrictions particularly if such
proposed restrictions rely on the content, or supposed merit or value, of the
activity.291

(f) Academic freedom and freedom of scientific research
The protection of academic freedom and freedom of scientific research is intended
to guard against repeating the history of significant state interference in the
independence and autonomy of educational institutions, academics and students
prior to democracy.292 Notably, under the Final Constitution the freedom is
specifically incorporated under the expressive right and is no longer confined, as it
was under the Interim Constitution, to 'institutions of higher learning'. 293 Academic
freedom is therefore protected at all educational institutions including schools and
colleges.
Most jurisdictions have recognised that the right to freedom of expression
includes the right to academic freedom even when it is not expressly protected. 294
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But see Finley (supra) at 564 (Justice Scalia's held as follows in his separate concurrence: 'The
method of compliance proposed by the National Endowment for the Arts (NEA) — selecting diverse
review panels of artists and nonartists that reflect a wide range of geographic and cultural
perspectives — is so obviously inadequate that it insults the intelligence. A diverse panel
membership increases the odds that, if and when the panel takes the factors into account, it will
reach an accurate assessment of what they demand. But it in no way increases the odds that the
panel will take the factors into consideration — much less ensures that the panel will do so, which
is the Chairperson's duty under the statute.' (emphasis in original). Justice Scalia would have
preferred an approach that relied purely on the relaxation of the requirement of viewpoint
neutrality when government makes funding decisions.)

291

As is apparent from De Reuck, an artistic activity depicting child pornography is an exception
which warrants near-categorical restriction based on content. 2004 (1) SA 406 (CC), 2003 (12)
BCLR 1333 (CC). As noted above, the peculiar consequence of the structure of free speech analysis
under the Final Constitution is that even artistic acts that involve child pornography receive
constitutional protection though the near categorical restriction imposed by the legislature is easily
justifiable. See § 42.3 supra. See further § 42.9(e) infra.

292

Section 25 of the Universities Act 61 of 1995 provides a notorious example. It empowered the
Minister to impose conditions on the granting of university subsidies. Regulations published in
1987 pursuant to s 25 required universities to take steps directed towards the prevention and
punishment of certain detailed student activities, aimed mainly at suppression of student political
activity and what the responsible Minister had termed the suppression of 'the revolutionary
onslaught'. The universities succeeded in having a number of these regulations set aside as being
void for vagueness. See, for example, University of Cape Town v Ministers of Education and Culture
(House of Assembly and House of Representatives) 1988 (3) SA 203 (C).

293

IC s 14(1) provided: '(1) Every person shall have the right to freedom of conscience, religion,
thought, belief, and opinion, which shall include academic freedom in institutions of higher
learning.'

However, the application and scope of this aspect of the right remain poorly
defined.295 In the United States, for example, it has been held that the right to
academic freedom is the institution's right and not that of the teacher/academic. 296
This principle, which is based upon an interpretation of the Supreme Court decision
in Sweezy,297 has been widely deployed by Federal Courts to restrict an individual
academic's rights in respect of student grading and curriculum content. 298 While the
constitutional protection of academic freedom may come down in favour of the
institution in conflicts with academics concerning certain curriculum and grading
issues, we submit that a general principle that academic freedom is exclusively that
of institutions and not of individual academics cannot hold under our Constitution. As
considered above, the class of bearers of the expressive right is broadly defined
under the Final Constitution and the right requires generous interpretation. 299 There
is nothing in the text that suggests that the right should be limited to institutions
and not individuals. Nor is there a basis for a weaker version of the principle,
namely, that in the case of conflict, the
294

See, for example, Sweezy v New Hampshire 354 US 234, 262-263 (1957)('Sweezy')(The concurring
opinion of Justice Frankfurter is repeatedly quoted as delieneating the scope of the right to
academic freedom in the United States as a university's right to 'to determine for itself on
academic grounds who may teach, what may be taught, how it shall be taught, and who may be
admitted to study'.) See also McKinney v The University of Guelph [1990] 3 SCR 229 (SCC).

295

Stronach v Virginia State University Civil Action 3:07-CV-646-HEH (ED Va, January 15 2008)
('Stronach').

296

See Urofsky v Gilmore 216 F 3d 401, 414 (4th Cir, 2000)('Urofsky')('Cases that have referred to a
First Amendment right of academic freedom have done so generally in terms of the institution, not
the individual'); Wozniak v Conry 236 F 3d 888, 891 (7th Cir, 2001); Edwards v Cal Univ of Pa 156 F
3d 488, 491 (3d Cir, 1998)('Edwards'); Brown v Amenti 247 F 3d 69 (3d Cir, 2001)('Brown');
Lovelace v SE Mass Univ 793 F 2d 419, 425 (1st Cir, 1986)('Lovelace'); Sweezy (supra). But see
Parate v Isibor 868 F 2d 821, 827-28 (6th Cir, 1989)('Parate').

297

The Supreme Court did not directly address the issue in Sweezy (supra), but the decision was
premised on the right being that of the institution.

298

See Urofsky (supra) at 415 ('Significantly, the [Supreme] Court has never recognized that
professors possess a First Amendment right of academic freedom to determine for themselves the
content of their courses and scholarship, despite opportunities to do so'); Wozniak (supra) at 891
(Characterising as 'frivolous' a University of Illinois professor's claim that he had a right to
autonomy in grading his students despite conflicts with the university's grading procedures and
stating '[n]o person has a fundamental right to teach undergraduate engineering classes without
following the university's grading rules'); Edwards (supra) at 491 ('[The] First Amendment does not
allow a university professor to decide what is taught in the classroom but rather protects the
university's right to select the curriculum'); Brown (supra) at 75 ('a public university professor does
not have a First Amendment right to expression via the school's grade assignment procedures);
Lovelace (supra) at 425 ('To accept plaintiffs contention that an untenured teacher's grading policy
is constitutionally protected . . . would be to constrict the university in defining and performing its
educational mission') and Stronach (supra)('No constitutional right to academic freedom exists that
would prohibit senior VSU [Virginia State University] officials from changing a grade given by
Stronach to one of his physics students against his will.') The only deviation appears to be in the
Sixth Circuit, Parate (supra) at 827 ('A university professor may claim that his assignment of an
examination grade or a final grade is communication protected by the First Amendment. . . [t]hus,
the individual professor may not be compelled, by university officials, to change a grade that the
professor previously assigned to her student.') Stronach distinguishes Parate on the basis that in
that case the university authorities did not seek to alter the grade themselves but to force the
academic himself to alter the grade.

299

See § 42.3 supra.
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academic freedom of the institution should always trump that of its individual
members. The interests of the individual and the institution should rather be
carefully balanced in appropriate cases.

(g) Protecting the means of expression
Meaningful protection of the right to freedom of expression, particularly in a context
of material inequality, requires that there must be access to the necessary resources
for effective expression. When applied to broadcasting, FC s 16 must be read in the
light of FC s 192 which requires the establishment of an independent authority to
regulate broadcasting in the public interest and thereby to ensure fairness and
diversity of views broadly representing South African society. The expressive right
accordingly recognizes the legacy of inequalities in South African society in which
'not all have equal access to and control of resources, including the electronic
media'.300 This implies a positive right, discussed further below, 301 to support from
the state so that voices that would otherwise not be heard can find a meaningful
space in the marketplace of ideas.
Protecting the means of expression also has a negative dimension: Any restriction
upon or interference with the means of expression constitutes an infringement of the
right to freedom of expression that must be justified under the limitations clause.
This principle has been recognised in a number of jurisdictions302 and is a necessary
incident of the right to freedom of expression under our Constitution.

(i) Monopolies
Monopolies are one of the most common limitations on the means of expression.
Competition law, in so far as it applies to sectors of the economy that are necessary
to foster the means of expression, is therefore an important instrument of freedom
of expression.303 In City of Los Angeles v Preferred Communications, for example, the
United States Supreme Court held that 'cable television partakes of some
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of the aspects of speech and the communication of ideas as do the traditional
enterprises of newspaper and book publishers, public speakers, and
pamphleteers'.304 Consequently the City's refusal, without good cause, to allow a
cable television company to lease space on utility poles because the company had
300

Islamic Unity (supra) at para 45.

301

See § 42.7(g)(iii) infra.

302

See City of Los Angeles and Department of Water and Power v Preferred Communications Inc 476
US 488 (1986)('Preferred Communication'); Red Lion Broadcasting Co Inc & Others v Federal
Communication Commission et al (No 2) 395 US 367 (1969); Autronic AG v Switzerland (1990) 12
EHRR 485 at para 47 (Protection of freedom of expression 'applies not only to the content of
information but also to the means of transmission or reception since any restriction imposed on
the means necessarily interferes with the right to receive and impart information'); Retrofit (Pvt)
Ltd v Posts & Telecommunications Corp (Attorney-General of Zimbabwe Intervening) 1996 (1) SA
847 (ZS), 1995 (9) BCLR 1262 (Z), 1995 (2) ZLR 199 ('Retrofit').

303

See Unites States in Associated Press v United States 326 US 1 (1945) at para 20 (Recognised this
principle which is undoubtedly applicable in respect of competition legislation under our
Constitution.)

refused to participate in an auction to award a monopoly franchise for provisions of
such services in the area was an infringement of the First Amendment.
In the decision of the Zimbabwean Supreme Court in Retrofit305 it was held that
the State Telephone Corporation's monopoly over both fixed line and wireless
telephone services violated the constitutional right of every person to receive and
impart ideas and information.306 The evidence showed that the Corporation was
incapable of maintaining the fixed line service let alone establishing a viable cell
phone network. This was frustrating the access of Zimbabweans cellular phone
technology which was rapidly developing elsewhere. After carefully examining the
purported objects of the monopoly, the Court found that these could not justify the
limitation of the right to freedom of expression.307 While the decision in Retrofit must
obviously be interpreted in light of the particular circumstances308 and statutory
setting in Zimabwe, it is a landmark ruling that will be highly instructive to our own
courts when confronted with restrictions on the means of expression. 309

(ii) Testing the means of expression: the availability of alternative
means
Meaningful protection of the right to freedom of expression might, in certain times,
have required little more than access, quite literally, to physical space necessary to
express oneself; a public place and a speaker's stand to project one's voice.310
However, changes in technology and the media through which information and ideas
are communicated have had a fundamental impact on the protection of expression.
Today, meaningful expression often requires access
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Preferred Communications (supra) at 494.
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Retrofit (supra) at 861H-862A.

306

Ibid at 861H-862A.

307

Ibid at 862E-866A.

308

See SA Post Office Ltd v Van Rensburg 1998 (1) SA 796 (E), 809B-811E (Distinguishes Retrofit but
does not articulate clearly the basis for the distinction.)

309

TS Masiyiwa Holdings (Pvt) Limited & Another v Minister of Information Posts and
Telecommunications 1997 (2) BCLR 275 (ZS).

310

Perhaps the most celebrated defined physical space is the north-east corner of Hyde Park in
London which was given over by the Royal Parks and Gardens Act of 1872 as a place for public
speaking, now known colloquially as 'Speakers' Corner'. See generally JM Roberts 'The Enigma of
Free Speech: Speakers' Corner, The Geography of Governance and a Crisis of Rationality' (2000)
9(2) Social & Legal Studies 271; JM Roberts Tyburn Hanging Tree and the Origins of Speakers'
Corner available at http://www.speakerscorner.net/docs/origins.html (accessed on 18 October
2008); and JM Roberts 'Spatial Governance and Working Class Public Spheres: The Case of a
Chartist Demonstration at Hyde Park' (2001) 14(3) The Journal of Historical Sociology 308. As
Roberts explains, the 1872 legislation was, ironically, intended to curtail the practice of robust
protest which had developed in that area of Hyde Park over the preceding 150 years. Many other
cities have analogous areas of public spaces dedicated to free speech, for example the Domain,
Sydney Australia and Speakers' Corner in Regina, Saskatchewan, Canada.

to extensive financial and advanced technological resources. 311 The mere
preservation of physical space in which to project one's message with the human
voice may indirectly suppress expression; the soap box in a public park is no match
for the nightly news.
This fact appears to have been lost on the Supreme Court of Appeal in Laugh It
Off,312 where the appellant had used the relatively cheap medium of a T-shirt to
parody the marketing of a well-known and popular beer brand by slightly altering the
beer's trademarked label. The Supreme Court of Appeal, for the first time in our law,
tentatively313 applied an 'alternative means/avenues of expression test' derived from
the Canadian and United States314 jurisprudence:
The appellant may declaim the message about black labour and white guilt from
rooftops, pulpits and political platforms; and it may place the same words (without
appropriating the registered mark's repute) on T-shirts, and sell them. In other words,
its freedom of expression is hardly affected. 315

The availability of these alternative means of expression was expressly relied upon
by the Supreme Court of Appeal in finding that any infringement of the appellant's
right to freedom of expression was justifiable. The test, however, begs the essential
question of what constitutes 'adequate alternative means' of expression on the facts
of the case. In a crowded market place dominated by the well-resourced and their
commercial or ideological interests, it is frequently necessary to compete
commercially or unconventionally in order to convey a message effectively. While
the opportunity to declaim one's message from 'rooftops, pulpits or political
platforms' may once have been sufficient to guarantee protection of expressive
rights, that is no longer the case; Laugh It Off would not have reached the same
audience, nor done so as effectively as it did, through the sale of its T-shirts.
Moreover, the sale of the T-shirts afforded modest resources to continue to convey
the critical message.
On appeal, the Constitutional Court recognised the submissions regarding the
ambiguity of the 'alternative means' test316 and expressly refrained from either
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Interestingly, there are those who advocate for the establishment of a broadcast centre at
Speakers' Corner in Hyde Park which would be open to all to broadcast their views over the
electronic media. See http://www.speakerscorner.net/charter.html.

312

Laugh It Off Promotions CC v SA Breweries International (Finance) BV t/a Sabmark International
2005 (2) SA 46 (SCA), [2004] 4 All SA 151 ('Laugh It Off SCA'). For further discussion of this case,
see 'Intellectual property restrictions' § 42.9(d) infra.

313

See Laugh It Off SCA (supra) at para 30 (The SCA declined to embrace the test in absolute terms
but preferred to treat it as a 'relevant factor'.)

314

Ibid at paras 30 and 36 (Court referred, inter alia, to Compagnie Générale des Etablissements
Michelin & Cie v National Automobile, Aerospace, Transportation and General Workers Union of
Canada (CAW-Canada) (TD); Mutual of Omaha Insurance Co v Novak 836 F 2d 397 (1987); Dallas
Cowboys Cheerleaders Inc v Pussycat Cinema Ltd 604 F2d 200, 206 (1987)).
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Laugh It Off SCA (supra) at para 30.

316

Laugh It Off (supra) at para 63.

endorsing the test as forming part of our expression jurisprudence or deciding the
appeal on that basis.317 While it is likely that our courts will ultimately adopt a
version of the 'alternative means' test as relevant to the justification of
infringements of the right to freedom of expression, it is critical that the concept of
'adequacy' is a sufficiently rich one that properly takes into account the changing
contexts and technologies of expression.

(iii) State support for the means of expression and state
broadcasters
The issue, however, can be taken a step further: To what extent should the state be
required to provide or supplement existing means of expression where effective
expression is denied to disempowered individuals or groups for want of resources or
systemic inequality?
The Supreme Court in the United States has interpreted the First Amendment not
to require such state assistance, asserting that 'although government may not place
obstacles in the path of a [person's] exercise of . . . freedom of [speech], it need not
remove those not of its own creation.'318 The legislature's decision not to subsidise
the exercise of a fundamental right therefore does not infringe the right, and is not
subject to strict scrutiny on review.319 Furthermore, the legislature's decision not to
grant a benefit, such as a tax exemption, to a particular organization or endeavour,
is, save in exceptional circumstances, not susceptible to judicial review. 320
In South Africa, a central medium of expression, and a major recipient of state
resources, is the state broadcaster: the South African Broadcasting Corporation
(SABC). It is vital for effective protection of the right to freedom of expression that
the SABC adopts true viewpoint neutrality and that it provides a medium for
marginalised, disempowered, unpopular, critical and diverse expression. Such
expression is otherwise likely to be suppressed by more powerful commercial and
political interests. As was noted above,321 the final text of FC s 16 removed the
clause that was incorporated in the Interim Constitution and earlier drafts
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Laugh It Off (supra) at para 66.
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Harris v McRae 448 US 297, 316 (1980)('Harris'). See also Regan v Taxation With Representation
461 US 540 (1983)('Regan').
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Regan (supra) at 549 citing Buckley v Valeo 424 US 1 (1976); Maher v Roe 432 US 464 (1977).

320

Regan (supra) at 549 citing with approval Cincinnati Soap Co v United States 301 US 308, 317
(1937); Alabama v Texas 347 US 272 (1954); Commissioner v Sullivan 356 US 27, 28 (1958)('For
the purposes of these cases appropriations are comparable to tax exemptions and deductions,
which are also ''a matter of grace [that] Congress can, of course, disallow . . . as it chooses'''). See
also Douds (supra) at 402 (withdrawal of the opportunity to invoke the facilities of the National
Labor Relations Board as a result of expressive activities) and Wieman v Updegraff 344 US 183
(1952)(denial of the opportunity for public employment as a result of engagement in certain
speech). In general, denial of support is not reviewable where it is 'aimed at suppression of
dangerous ideas'. Douds (supra) at 402; Speiser v Randall 357 US 513 (1958).

321

See § 42.2 supra.

which required that state broadcasting resources be employed to this end. However
the Constitution itself322 and national legislation323 incorporating the Charter324 of the
SABC give effect to this obligation.325 The obligation is also necessarily entailed by
the right to freedom of expression.
FC s 192 requires national legislation to 'establish an independent authority to
regulate broadcasting in the public interest, and to ensure fairness and diversity of
views broadly representing South African society'.326 One of the purposes of public
broadcasting is to promote views of those who are marginalised and to resist
political co-option or the disproportionate influence of commercial interests and the
well-resourced. The independent regulator, ICASA, is explicitly empowered, and
obliged, under FC s 192 and national legislation,327 to monitor and enforce
compliance by the SABC with its public service mandate.
To this end, a strong independent regulator is critical to securing meaningful
protection of the expressive right. Where the independent regulator is weak, underresourced or falls under the influence of particular political or commercial interests,
the very foundation of freedom of expression is compromised. Since its inception,

322

FC s 192.

323

Broadcasting Act 4 of 1999 ('Broadcasting Act').

324

Broadcasting Act, Chapter IV ss 8-28.

325

Section 10(1) of the Broadcasting Act provides, in relevant part:
Public service:
(1) The public service provided by the Corporation must—
(a)

make services available to South Africans in all the official languages;

(b)

reflect both the unity and diverse cultural and multilingual nature of South Africa and all
of its cultures and regions to audiences;

...
(d)

provide significant news and public affairs programming which meets the highest
standards of journalism, as well as fair and unbiased coverage, impartiality, balance and
independence from government, commercial and other interests;

...
(f)

enrich the cultural heritage of South Africa by providing support for traditional and
contemporary artistic expression;

(g)

strive to offer a broad range of services targeting, particularly, children, women, the
youth and the disabled;

(h)

include programmes made by the Corporation as well as those commissioned from the
independent production sector.

326

The Independent Communications Authority of South Africa Act 13 of 2000 ('ICASA Act') gives
effect to this constitutional obligation.

327

Broadcasting Act s 6.

ICASA has at times been criticised, including recently by the courts, 328 for failing
properly to carry out its constitutional mandate. This is cause for constitutional
concern. Moreover, recent events within the SABC, including express 'blacklisting' of
certain political commentators on the basis of their
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viewpoints, internecine conflict between the Board and senior management which
has resulted in repeated litigation between the Chief Executive and the Board,330 as
well as amongst senior management themselves,331 suggest that the SABC itself is
an institution that has been unable effectively to transcend political contestation, to
fulfil its public service mandate and to secure independence. The compromising of
this central institution of open democracy has potentially dire consequences for the
effective protection of freedom of expression.

(iv) The Internet
The Internet is a global medium of expression. It has revolutionised the
communication of information and ideas. As the United States Supreme Court noted
in Reno v ACLU:332 'It is no exaggeration to conclude that the content on the Internet
is as diverse as human thought.'333 The Internet's effectiveness however, is limited
by its accessibility. Access has two parts: access to the minimal infrastructure
necessary to utilise the Internet and quality or speed of access. Since all aspects of
328

See Islamic Unity (supra) at paras 14-18.

329

See 'Commission of Enquiry into Blacklisting and Related Matters' reprinted in Mail & Guardian
Online (14 October 2006) available at, http://www.mg.
co.za/ContentImages/286848/SABCBLACKLISTREPORT.pdf (accessed on 18 October). The Report
found that there was an arbitrary blacklist of outside commentators and that there was a 'climate
of fear' in SABC newsrooms. See F Haffajee 'Inside the SABC blacklist report' Mail & Guardian
Online (13 October 2006) available at http://www.mg.co.za/article/2006-10-13-inside-the-sabcblacklist-report (accessed on 18 October 2008).

330

L Flanagan 'Mpofu had no Power to Axe Snuki' The Star (16 May 2008) available at
www.iol.co.za/index.php?click_id=13&set_id=1&art_id=vn20080516055516714C294082; 'SABC
Board Slams Mpofu's ''Management''' The Star (17 June 2008) available at
http://www.iol.co.za/index.php?set_id=1&click_id=3015&art_id=vn20080617124034170C119538
(accessed on 18 October 20008); 'SABC to Appeal Mpofu Court Ruling' Mail & Guardian Online (20
May 2008) available at http://www.mg.co.za/article/2008-05-20-sabc-to-appeal-mpofu-court-ruling
(accessed on 18 October 2008); 'SABC Suspends Mpofu again' Mail & Guardian Online (13 June
2008) available at ww2.mg.co.za/article/2008-06-13-sabc-suspends-mpofu-again (accessed on 18
October 2008); F Grobler 'Mpofu, SABC Urged to Resolve Dispute Outside of Court' Mail & Guardian
Online (24 June 2008) http://ww2.mg.co.za/article/2008-06-24-mpofu-sabc-urged-to-resolvedispute-outside-of-court (accessed on 18 October 2008); 'Mpofu Suspended a Third Time' BizCommunity (13 June 2008) available at http://www.biz-community.com/Article/196/15/25473.html
(accessed on 18 October 2008); 'Court Awaits Argument in Mpofu Case' Mail & Guardian Online (8
July 2008) available at http://www.mg.co.za/article/2008-07-08-court-awaits-argument-in-mpofucase (accessed on October 18 2008).

331

'Zikalala takes SABC suspension to CCMA' Mail & Guardian Online (11 April 2008) available at
http://www.mg.co.za/article/2008-04-11-zikalala-takes-sabc-suspension-to-ccma (accessed on 20
October 2008); J Newmarch 'Zikalala returns as Mpofu fights on' Business Day (8 July 2008)
http://www.businessday.co.za/articles/topstories.aspx?ID=BD4A797873 (accessed on 20 October
2008).

332

Reno v American Civil Liberties Union 521 US 844 (1997)(Court struck down for overbreadth and
inconsistency with the First Amendment various statutory provisions enacted to protect minors
from indecent and 'patently offensive' communications on the internet)('Reno v ACLU').

the technology that are necessary to make the Internet possible are privatised in
South Africa, both of these components manifest in the cost of access. The
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regulatory environment that has secured Telkom Ltd, until recently, a fixed-line
infrastructural monopoly has severely curtailed both of these components of
accessibility.334 Relatively few people335 have access to the Internet and 'high speed'
access is disproportionately expensive in comparison with most other countries.
Meaningful protection of the Internet as a means of expression requires deregulation
of cost sensitive infrastructure components, particularly fixed-line infrastructure as
well as, arguably, state expenditure on key infrastructure to improve access. Failure
to take these steps will inevitably result in the entrenchment of existing inequalities
of access.
Apart from access, the extent to which the Internet facilitates expressive freedom
will be determined by the extent to which it remains independent. Although not
expressly included under FC s 16, the right to freedom of expression clearly includes
freedom from unjustifiable state interference with the content336 and regulation of
the Internet. The South African domain name space, .za, is now regulated by the
Electronic Communications and Transactions Act ('ECTA').337 Prior to ECTA it was
unregulated and managed on a goodwill basis by private individuals and entities.
This was unsatisfactory as there was no institutional safeguard against conflicts of
interest between private interests and the public interest, which the .za domain
ultimately serves. ECTA rectifies this problem through the establishment of an
independent regulatory body, the .za Domain Name Authority, to regulate the
domain.338 The Authority assumed responsibility as of May 2007 339 and has taken few
333

Ibid at 849 (Quotes the decision of the District Court in the same proceedings. The judgment
contains a useful and detailed summary of the history, growth and operation on the Internet.)

334

For a full discussion on the regulatory environment see J White 'Independent Communications
Authority of South Africa (ICASA)' in S Woolman, T Roux, J Klaaren, A Stein, M Chaskalson & M
Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, December 2005) Chapter 24E.

335

As of March 2008, approximately 5.1 million South Africans or 11.1% of the population has Internet
access (including dial-up access). Increasingly, however, access is measured in terms of broadband
access in respect of which only 215 000 households/businesses have access representing
approximately 1% of the population. This compares with broadband access in Japan (68.7%),
Malaysia (60%), United Kingdom (66.4%), Germany (64.6%), Sweden (77.3%), Turkey (22.5%),
United States (71.4%), Canada (65.9%) and Brazil (22.4%). See 'Internet Usage Stats for Africa'
available at http://www.internetworldstats.com/stats1.htm and R Wray 'China Overtaking US for
Fast Internet Access as Africa gets Left Behind' Guardian Online available at
http://www.guardian.co.uk/money/2007/jun/14/internetphonesbroadband.digitalmedia (accessed
on 20 October 2008).
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Content restrictions that are justifiable in respect of other media, such as those pertaining to child
pornography (discussed above) will obviously be similarly justifiable in respect of Internet content.

337

Act 25 of 2002.

338

ECTA s 59. The section provides that it would assume responsibility from a date to be determined
by the Minister.

339

GN 458 Government Gazette 29903 (18 May 2007).

steps to exercise its authority in terms of ECTA. This is a cause for some concern as
the future effective functioning of the .za domain in the public interest depends, as
in the case of broadcasting, on effective functioning by an independent regulator.
OS 06-08, ch42-p69

42.8 Excluded expression: analysis of FC s 16(2)
As discussed above, FC s 16(2) carves out certain expression from the protection of
the right to freedom of expression contained in FC s 16(1). The categories of
expression listed in FC s 16(2) are beyond the boundaries of the right to freedom of
expression.340 These categories are: (a) propaganda for war; (b) incitement of
imminent violence; and (c) the advocacy of hatred based on race, ethnicity, gender
or religion and that constitutes incitement to cause harm.
In assessing the meaning of each of the section 16(2) exclusions, it is important
to bear in mind the cautionary words of Professor Govender in the context of hate
speech:
[T]he finding that any particular expression amounts to hate speech would in most
instances be determinative of the constitutional enquiry. Any test used to assess
whether expression amounts to hate speech must acknowledge the seriousness of such
a classification.341

Accordingly, it is appropriate to adopt a restrictive approach in interpreting the
ambit of these exclusions. This approach is particularly apposite in light of the fact
that FC s 16(2) applies to the enumerated categories of expression in an unqualified
manner. There are, for example, no exclusions (or defences) for speech uttered in
private conversation or for statements that the speaker reasonably believes to be
true.342

(a) FC s 16(2)(a): Propaganda for war

340

Islamic Unity (supra) at para 32 (Langa DCJ). In the first edition of this chapter, the authors
suggested that one possible interpretation of FC s 16(2) is that it simply identifies three categories
of expression that may be limited by legislation, but that such limitation must still pass the
limitations test. G Marcus & D Spitz 'Expression' in M Chaskalson, J Kentridge, J Klaaren, G Marcus,
D Spitz & S Woolman (eds) Constitutional Law of South Africa (1st Edition, RS1, 1999) 20-61. They,
somewhat tentatively, stated that this interpretation 'would be desirable and may be available'.
Ibid. It seems to us that such an interpretation, while having the benefit of limiting the ambit of the
FC s 16(2) exclusions, does not give sufficient weight to the language of FC s 16 as compared to
the other fundamental rights set out in Chapter 2 of the Final Constitution (that are not limited in
this express manner). We agree with the approach in Islamic Unity (supra) that FC s 16(2) limits
the ambit of what is meant by 'expression' for purposes of FC s 16(1). We note, however, that such
an approach means that it is even more important to interpret FC s 16(2) in a restrictive manner.

341

Freedom Front v South African Human Rights Commission 2003 (11) BCLR 1283, 1289 (SAHRC)
('Freedom Front'). Perhaps the strongest advocates of a restrictive interpretation of the s 16(2)
carve-outs are the authors of the first edition of this chapter. Marcus & Spitz (supra) at 20-58 — 2063. They correctly describe FC s 16(2) as 'an ouster clause and a remnant of parliamentary
sovereignty. It deprives the courts of jurisdiction to measure government action in this area against
constitutional standards'. Ibid at 20-60.

342

These exceptions are, for example, contained in the hate speech prohibition that was upheld by
the Canadian Supreme Court. See R v Keegstra [1990] 3 SCR 697, (1990) 3 CRR (2d)
193('Keegstra').

The first exclusion in FC s 16(2) is propaganda for war. This exclusion is taken
directly from art 20(1) of the International Covenant on Civil and Political Rights
('ICCPR'), which stipulates that '[a]ny propaganda for war shall be prohibited by
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law'. Not surprisingly, this provision of the ICCPR (coupled with the hate speech
provision in art 20(2)) is controversial; its opponents argue, correctly, that it is
detrimental to freedom of expression, vague, subjective and ineffective.343 It is thus
important that our courts interpret 'propaganda for war' in a restrictive manner so as
not to include contributions to legitimate debates as to whether South Africa, or
other states, should engage in international armed conflict. If this were not the case,
it would mean that the debate that took place in Parliament and elsewhere in 1939
as to whether South Africa should enter World War II would not merit constitutional
protection if it were to take place today.344 This would be absurd.
The first manner in which FC s 16(2) should be limited is through the meaning
given to the term 'war'. This term usually refers to an international armed conflict.
Nevertheless, not all armed conflicts are unlawful as a matter of international law,
and the meaning of 'war' in FC s 16(2)(c) should thus be confined to armed conflicts
that are contrary to international law. This is consistent with the approach of the
Human Rights Committee, which states, in its General Comment on art 20(1) of the
ICCPR, that the prohibition 'extends to all forms of propaganda threatening or
resulting in an act of aggression or breach of the peace contrary to the Charter of
the United Nations' but does not prohibit 'advocacy of the sovereign right of selfdefence or the right of peoples to self-determination and independence in
accordance with the Charter of the United Nations'.345 This raises the interesting, and
difficult, prospect of South African courts adjudicating on the legality of certain forms
of armed conflict. In international law, this is a notoriously difficult and contentious
issue, with governments and academics very seldom agreeing on the lawfulness of a
particular armed conflict.
The other important term in FC s 16(2)(a) is 'propaganda'. In the context of the
ICCPR, it has been described as a word that 'is capable of a very expansive
meaning'.346 Nevertheless, the 'expansive meaning' — the communication of ideas
and information for the purpose of achieving a particular purpose — is only one
possibility in a range of meanings.347 'Propaganda' can also be defined in a more

343

See D McGoldrick The Human Rights Committee: Its Role in the Development of the International
Covenant on Civil and Political Rights (1994) 480-491 (Finland, for example, explained that one
reason for its reservation in respect of art 20(1) was that it was too vague to be enforced through
the criminal law. Ibid at 481-482.)

344

Marcus & Spitz (supra) at 20-61.

345

'General Comment No. 11: Prohibition of Propaganda for War and Inciting National, Racial and
Religious Hatred (art 20)' (Nineteenth session, 1983).

346

McGoldrick (supra) at 481.

347

One of the meanings of 'propaganda' in Webster's Third New International Dictionary is:
'dissemination of ideas, information, or rumor for the purpose of helping or injuring an institution, a
cause, or a person'.

specific manner, as referring to an organised, systematic enterprise of circulating
information and ideas to serve a purpose.348 Given the fact that speech amounting
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to propaganda for war is excluded from constitutional protection, we submit that the
latter, more restrictive, meaning should apply.
As with the other categories of expression excluded by FC s 16(2), s 29 of the
Films and Publications Act ('FPA') makes it a criminal offence to broadcast, publish,
distribute or present propaganda for war.349 This legislative prohibition is, however,
subject to a range of fairly broad exceptions350 which, coupled with the limited
meaning of 'propaganda for war', render the ambit of the criminal prohibition in s 29
extremely narrow. Ironically, the express exclusion of propaganda for war from
constitutional protection results in the criminal prohibition in the FPA being given a
particularly narrow interpretation. The meaning given to the phrases in FC s 16(2) —
which must be interpreted narrowly — must be the same as the identical phrases
used in FPA s 29; the constitutional interpretative exercise of restricting the ambit of
constitutionally excluded expression thus also limits the ambit of the legislative
prohibition. This is true of not only 'propaganda for war' but also 'incitement of
imminent violence' and hate speech.

(b) FC s 16(2)(b): Incitement of imminent violence
FC s 16(2)(b) is the least controversial of the s 16(2) exclusions; few would dispute
that it is justifiable to prohibit speech that incites others to imminent violence. Even
the United States courts — extremely protective of freedom of expression —
acknowledge that the advocacy of the use of force or of a violation of law (which is
wider than incitement of violence) may be prohibited where the 'advocacy is
directed to inciting or producing imminent lawless action and is likely to incite or
produce such action'.351
The must important question in relation to FC s 16(2)(b) is what is meant by
'incitement'. Gilbert Marcus and Derek Spitz point out that the 'clear and present
danger' test in the United States distinguishes between advocacy and incitement of
lawless action; providing constitutional protection to the former but not the latter. 352
They note, however, that the South African common law does not
348

The Shorter Oxford English Dictionary defines 'propaganda' as: '[a]ny association, systematic
scheme, or concerted movement for the propagation of a particular doctrine or practice'.
Chambers 21st Century Dictionary defines it as: 'the organized circulation by a political group, etc.
of doctrine, information, misinformation, rumor or opinion, intended to influence public feeling,
raise public awareness, bring about reform'.

349

Act 65 of 1996. Specifically, s 29 prohibits the following acts: knowingly broadcasting or
distributing a publication; broadcasting, exhibiting in public or distributing a film; or presenting an
entertainment or play in public which, judged within context, 'amounts to propaganda for war'.

350

FPA s 29(4) provides the follwing exceptions: (a) a bona fide scientific, documentary, dramatic,
artistic, literary or religious publication, film, entertainment or play; (b) a bona fide discussion,
argument or opinion on a matter pertaining to religion, belief or conscience; and (c) a bona fide
discussion, argument or opinion on a matter of public interest.

351

Brandenburg v Ohio 395 US 444 (1969)('Brandenburg v Ohio'). The US courts apply the 'clear and
present danger' test under which limitation of free speech will be justified if the danger of the harm
materialising is imminent and there is no time for good speech to counter evil speech. Whitney v
California 274 US 357, 378 (1927)(Brandeis J).
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distinguish between advocacy and incitement.353 In this regard, the Appellate
Division defined the crime of incitement as follows:
[A]n inciter is one who reaches and seeks to influence the mind of another to the
commission of a crime. The machinations of criminal ingenuity being legion, the
approach to the other's mind may take various forms, such as suggestion, proposal,
request, exhortation, gesture, argument, persuasion, inducement, goading, or the
arousal of cupidity. The list is not exhaustive. The means employed are of secondary
importance; the decisive question in each case is whether the accused reached and
sought to influence the mind of the other person towards the commission of a crime. 354

However, we submit that, for purposes of FC s 16(2)(b), 'incitement' involves
actively encouraging, calling for or pressuring others to engage in acts of violence
where the threat of the violence occurring is imminent.355 It would not necessarily
extend to, for example, expression which advocates the overthrow of the state, even
by violent means.356 In addition, we agree with Marcus and Spitz that FC s 16(2)(b)
should be interpreted as requiring both a subjective and an objective element, i.e.
the speaker subjectively intends to incite imminent violence; and it is objectively
likely that such violence will result from the expression.357 The context of the
publication and the surrounding circumstances will, of course, be crucial
considerations to take into account in determining whether these requirements are
met.358 As with propaganda for
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war, incitement to violence is also criminalised under FPA s 29.359

352

Marcus & Spitz (supra) at 20-29.

353

Marcus & Spitz (supra) at 20-29.
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S v Nkosiyana & Another 1966 (4) SA 655 (A). See also Dunlop South Africa Ltd v Metal and Allied
Workers Union & Another 1985 (1) SA 177 (D), 188 and National Union of Metal Workers of South
Africa & Others v Gearmax (Pty) Ltd 1991 (3) SA 20 (A), 25. Marcus and Spitz point out that the
Appellate Division's approach to incitement in Nkonsiyana is very wide. Marcus & Spitz (supra) at
20-29.

355

C van Wyk 'The Constitutional Treatment of Hate Speech in South Africa' (2003) 18 SAPR/PL 185,
194 ('incitement' means 'to call for, urge or persuade'); Y Burns 'Hate Speech and Constitutional
Values: The Limits of Freedom of Expression' in G Carpenter (ed) Suprema Lex: Essays on the
Constitution presented to Marinus Wiechers (1998) 35 ('Hate Speech'), 51 (Remarks, with
reference to Webster's Dictionary, that it means 'to put in motion', 'to move to action', 'to spur or
urge on'.)
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Particularly in light of the fact that the term 'incitement' (and the requirement of immediacy) are
employed in FC s 16(2)(b), whereas FC s 16(2)(c) refers to 'advocacy'.

357

Marcus & Spitz (supra) at 20-62 (It is unclear whether Marcus and Spitz would require the violence
to in fact eventuate or whether the likelihood of the violence materialising is sufficient to trigger FC
s 16(2)(b) (the latter being our view). They state as follows: 'only expression . . . which objectively
and in the prevailing circumstances does indeed incite imminent violence may be denied
constitutional protection on the basis of FC s 16(2)(b)'.) For a different view, see K Govender 'The
Freedom of Speech' (1997) 1(6) The Human Rights and Constitutional Law Journal of Southern
Africa 22 (Objective likelihood of imminent violence is not required.)

(c) FC s 16(2)(b): Hate speech360
The clash between freedom of expression and other constitutional values is arguably
most apparent on the terrain of hate speech, in which freedom of speech — often
political speech — is pitted against the fundamental values of dignity and equality. 361
Contrary to the adage 'sticks and stones can break my bones but words can never
hurt me', hateful speech can cause significant harm both to the victims of such
speech and society as a whole. In a country like South Africa that has recently
emerged from legally sanctioned racism, division and repression, the risk of hate
speech inculcating or perpetuating racist and other bigoted views is particularly
pressing.
On the other hand, the area of hate speech is a particularly emotive area that is
susceptible to overly restrictive measures against freedom of expression. Nowhere is
the challenge of the European Court of Human Rights in Handyside v UK more real:
[Freedom of expression is] applicable not only to 'information' and 'ideas' that are
favourably received or regarded as inoffensive or as a matter of indifference, but also to
those that offend, shock or disturb. . . . Such are the demands of that pluralism,
tolerance and broadmindedness without which there is no 'democratic society'.362

Prior to assessing the manner in which South African law deals with the thorny issue
of hate speech, we briefly examine the reasons for prohibiting hate speech as well
as the arguments against such a prohibition.

(i) The arguments for and against hate speech prohibitions
Should the law prohibit hate speech and, if so, how far should it go in doing so? This
is one of the most contested issues of freedom of expression currently confronting
legislatures, courts and academics. Despite a number of international instruments
calling for a ban on hate speech363 and the enactment of hate speech
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Cf Spies v SABC 1 Case 2008/05 available at
http://www.bccsa.co.za/templates/judgement_template_433.asp (accessed on 20 October)(The
Broadcasting Complaints Tribunal held that an audio-visual clip of a hip-hop song 'Get Out' by the
artist Zubz constituted incitement to cause imminent harm: 'had this song been part of a larger
dramatic work, the dramatic or documentary merit of the whole might have placed the militant
lyrics into perspective. On its own, however, the overwhelming effect of the song is neither purely
aesthetic nor documentary'. Ibid at para 14.)
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FPA s 29 states that a person commits an offence if he or she knowingly broadcasts of distributes a
publication; broadcasts, exhibits in public or distributes a film; or presents an entertainment or
play in public which, judged within context, 'incites to imminent violence'. This offence is subject to
the same exceptions that apply to propaganda for war. See § 42.8(a) supra. For other legislative
prohibitions on inciting violence, see Rioutous Assemblies Act 17 of 1956 s 17, discussed in I Currie
and J de Waal The Bill of Rights Handbook (5th Edition, 2005) 374; and Regulation of Gatherings
Act 205 of 1993 s 8(6).
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The authors wish to thank Pooja Dela and Laeeqa Soobedaar for research assistance on this
section of the chapter.
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This should not be taken to suggest that dignity (and, for that matter, equality) is not one of the
values underlying freedom of expression.
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Handyside v United Kingdom (1976) 1 EHRR 737, 754 ('Handyside v UK') quoted with approval in
Islamic Unity (supra) at para 28 (Langa DCJ).
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prohibitions in a number of jurisdictions, there remains much disagreement as to
whether such bans are a justifiable infringement on freedom of expression. 364 It is an
issue that has sharply divided the Canadian Supreme Court, with only a slim
majority of the Court upholding a criminal prohibition on hate speech. 365 The United
States Supreme Court reached the opposite conclusion, striking down a hate speech
law as an impermissible infringement of freedom of speech.366 It is also an issue that
has divided progressive South African authors; some argue that hate speech should
be tolerated,367 while others argue that it should not.368 The difficult issues that hate
speech gives rise to become apparent when one considers the arguments both for
and against hate speech bans.
The argument in favour of prohibitions on hate speech is that the particularly
serious harm, both to the group targeted by the speech as well as to society as a
whole, caused by hate speech outweighs the concurrent infringement of freedom of
expression. The harms associated with hate speech are usefully discussed by the
Canadian Supreme Court in its seminal judgment in Keegstra.369 The Supreme Court
upheld a conviction of a teacher for anti-semetic teachings under a law which
prohibited the promotion of hatred on grounds of, amongst others, religion. 370 During
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Beauharnais v Illinois 343 US 250 (1952)(In the years following World War II, the United States
Supreme Court upheld a statute criminalising group defamation based on race or religion, on the
basis that libel fell beyond First Amendment protection. The Court upheld a conviction of a white
supremacist for accusing blacks of, amongst other things, rape, robbery and other violent crimes.
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of the Court. See New York Times v Sullivan 376 US 254 (1964), Brandenburg v Ohio 395 US 444
(1969) and RAV (supra).) For a particularly pro-speech approach to hate speech bans in the United
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But see Virginia v Black 538 US 343 (2003)('Virginia v Black')(Upholding a prohibition on cross
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(2002-2003) Cardozo LR 1523, 1529-1541.
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the course of his judgment on behalf of the majority, Dickson CJC identified two
broad categories of harm occasioned by hate speech. The first category of harm is
the impact of hate speech on the members of the group that is the target of the
speech. Dickson CJC captures this impact in the following terms:
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It is indisputable that the emotional damage caused by words may be of grave
psychological and social consequence. . . . [W]ords and writings that wilfully promote
hatred can constitute a serious attack on persons belonging to a racial or religious
group, and in this regard the [Special Committee on Hate Propaganda in Canada] noted
that these persons are humiliated and degraded. . . . A person's sense of human dignity
and belonging to the community at large is closely linked to the concern and respect
accorded the groups to which he or she belongs. . . . The derision, hostility and abuse
encouraged by hate propaganda therefore have a severe impact on the individual's
sense of self-worth and acceptance. This impact may cause target group members to
take drastic measures in reaction, perhaps avoiding activities which bring them into
contact with non-group members or adopting attitudes and postures directed towards
blending in with the majority. Such consequences bear heavily in a nation that prides
itself on tolerance and the fostering of human dignity through, amongst other things,
respect for the many racial, religious and cultural groups in our society. 371

The harm of hate speech is greater than other forms of insult. Neisser offers several
explanations for this, including that one's race, gender or religion is fundamental to
one's sense of identity and the very real fear, based on historical experience, of
physical violence or discrimination that is implicit in much of hate speech. 372 The
special nature of the harm caused by hate speech seems to have been recognised
by the United States Supreme Court in Virginia v Black.373 In concluding that it is
constitutional for a statute to criminalise the burning of a cross with intent to
intimidate, the Court examined the history of cross burning in the United States, its
close association with the Ku Klux Klan and violent attacks against blacks, and the
fear of impending violence inspired by cross burning.374
The second broad category of harm associated with hate speech is the impact of
such speech on society as a whole. Hate speech can increase social tensions, and
the risk of violence, discrimination and other anti-social behaviour both because the
hateful message may persuade (or incite) people to hateful views and actions 375 and
because the targeted persons may react violently to the speech.
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Hate speech also undermines the values of pluralism and diversity, by
communicating a message that some members of the community are less worthy
than others merely by virtue of their membership of a particular group. In the South
African context, hate speech thus undermines the pressing goals of overcoming our
divisive past and pursuing the tasks of reconciliation and the building of a
democratic society. As Neisser says, hate speech may weaken 'the communitybuilding necessary for democracy to be sustained'.376
The two harms discussed above have been recognised in the only hate speech
case that has thus far come before the Constitutional Court — Islamic Unity.377
During the course of his judgment on behalf of a unanimous Court, Langa DCJ
emphasised our divided past and the need for promoting dignity, equality and
national unity:
There is no doubt that the state has a particular interest in regulating [hate speech as
contemplated in FC s 16(2)(c)] because of the harm it may pose to the constitutionally
mandated objective of building the non-racial and non-sexist society based on human
dignity and the achievement of equality.
...
It is indeed true that the appropriate regulation of broadcasting by the government and
its organs, in the public interest, serves an important and legitimate purpose in a
democratic society. . . . This is because of the critical need, for the South African
community, to promote and protect human dignity, equality, freedom, the healing of
the divisions of the past and the building of a united society. South African society is
diverse and has for many centuries been sorely divided, not least through laws and
practices which encouraged hatred and fear. Expression that advocates hatred and
stereotyping of people on the basis of immutable characteristics is particularly harmful
to the achievement of these values as it reinforces and perpetuates patterns of
discrimination and inequality. Left unregulated, such expression has the potential to
perpetuate the negative aspects of our past and further divide our society. 378

Set against these significant harms of hate speech are the arguments against the
prohibition of such speech. These arguments can again be divided into two: the
argument that hate speech bans are such a serious infringement of freedom of
expression so as to outweigh any harm that the speech may cause; and the
argument that hate speech bans are ineffective or, worse, counter-productive.
The first argument is that freedom of expression is an important, perhaps preeminent, fundamental right, and that a hate speech ban amounts to a significant
infringement of that right because it prohibits speech based on the point of view
375
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society'.)

376

Neisser (supra) at 343. See also Freedom Front (supra) at 1293 ('Our Constitutional order proceeds
from the premise of inclusivity and nation building and seeks actively to prevent the
marginalization of any community. This is expressed in the sentiment in the Preamble to the
Constitution that South Africa belongs to all who live in it, united in our diversity'.)

377

Islamic Unity Convention v Independent Broadcasting Authority 2002 (4) SA 294 (CC), 2002 (5)
BCLR 433 (CC)('Islamic Unity').

378

Ibid at paras 33 and 45.

OS 06-08, ch42-p77

that is expressed. In the language of the United States Supreme Court, it amounts to
'viewpoint discrimination'.379 Viewpoint discrimination is particularly problematic in
this context given the fact that a great deal of hate speech amounts to political
expression, and thus goes to the core of protected expression. Strong proponents of
this view argue that hate speech advances all the key rationales for why we protect
freedom of expression. As McLachlin J stated on behalf of the minority in Keegstra:
In short, the limitation on freedom of expression created by [the hate speech
prohibition] invokes all the values upon which s 2(b) of the Charter [the right to freedom
of expression] rests — the value of fostering a vibrant and creative society through the
marketplace of ideas; the value of the vigorous and open debate essential to
democratic government and preservation of our rights and freedoms; and the value of a
society which fosters self-actualization and freedom of its members. 380

It seems to us that this is an overstatement in relation to most hate speech, which is
of questionable value in furthering the goals of freedom of expression. 381 Racial
abuse is unlikely to advance the goals of pursuing the truth or promoting an
effective democracy. While it may promote the self-fulfilment of the hate monger, it
is difficult to understand why this rationale is sufficient to justify the harm inflicted
on the target group.382
The other argument against prohibitions on hate speech — that they are
ineffective or counter-productive in combating the spread of hatred — has several
related strands. The first strand is the absence of any empirical evidence that hate
speech bans reduce racism, sexism or other forms of bigotry. Critics of hate speech
laws regularly point to instances in history where racism and religious hatred has
grown despite the presence (and enforcement) of hate speech laws. The most
prominent example is Germany in the period leading up to World War II. 383 The
second strand of the argument is that the suppression of hate speech
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See Keegstra (supra) at 304-5 (McLachlin J). A number of hate speech prohibitions also existed in
apartheid South Africa. See, for example, Black Administration Act 38 of 1927 s 29; the
Publications Act 42 of 1974; and Internal Security Act 74 of 1982 s 63.

does not permit the open airing and debate of hateful invective, and makes it more
likely that racism and other forms of bigotry will surface in violent action.384 In other
words, the 'safety valve' of free speech is not allowed to operate.385 A third argument
is that prosecutions for contraventions of hate speech bans only serve to attract
more attention (and media publicity) to the bigoted views, make the accused appear
as a martyr for his or her views, and provide a platform for the accused to spread his
or her hateful message.386 According to the final strand, history indicates that hate
speech bans are often used in an attempt to silence minorities who are opposed to
the status quo — the very groups that hate speech laws are meant to protect. The
prosecution of black power advocates in the United Kingdom is often cited as an
example of this,387 as is the experience under apartheid in which hate speech laws
were used to silence critics of the government.388
A comparative analysis of hate speech laws in various jurisdictions reveals a
sharp divide between the approach in the United States — in which courts generally
strike down hate speech prohibitions as violating the First Amendment — and the
approach taken in international conventions and in other jurisdictions, such as
Germany, France, Denmark, the Netherlands, the United Kingdom, Northern Ireland,
Israel, India, Australia and Canada — which are sympathetic to, and supportive of,
hate speech bans.389 This can, to some extent, be explained by the individualistic
approach to freedom of speech that prevails in American jurisprudence compared
with the more communitarian approach adopted in other jurisdictions which seeks to
balance freedom of expression with other values such as multi-culturalism, equality
and dignity.390 It is not surprising, given South
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Africa's past and the egalitarian nature of our Constitution, that our law has rejected
the United States approach and is generally supportive of hate speech laws. It
seems to us that this is both because of a desire to avoid the harms associated with
hate speech as well as the symbolic effect of hate speech prohibitions. Such
prohibitions send a clear message that hateful speech which disrupts the goals of
dignity, equality and the building of a united society will not be tolerated. 391

(ii) The constitutional treatment of hate speech
(aa) The express exclusion in FC s 16(2)(c)
As noted in the previous section, many jurisdictions have grappled with the
appropriate constitutional balance in cases involving hate speech. The drafters of
South Africa's Constitution have, to some extent at least, settled the debate in this
country by stipulating, in FC s 16(2)(c), that freedom of expression does not extend
to 'advocacy of hatred based on race, ethnicity, gender or religion, and that
constitutes incitement to cause harm'.392 The effect of this provision is that
particularly egregious hate speech is excluded from constitutional protection,
notwithstanding the fact that such speech undoubtedly falls within the ordinary
meaning of 'expression'.393 As Langa DCJ stated in Islamic Unity: '[s]ection 16(2)
defines the boundaries beyond which the right to freedom of expression does not
extend'.394
Not surprisingly, this constitutional carve-out of hate speech was controversial.
Lene Johannessen, for example, argues that it is jurisprudentially unsound to exclude
a portion of expression from the protection of the Constitution. He adds that there
was in fact no need for the drafters to exclude hate speech from FC s 16, since the
courts would, in any event, have found that a prohibition on egregious hate speech
would be saved by the self-standing limitations clause in FC s 36(1).395
However, it bears emphasising that FC s 16(2)(c) sets a high threshold for hate
speech; it only applies where the expression amounts to advocacy of hatred and
constitutes incitement to cause harm. The advocacy of hatred is not, in itself,
sufficient to trigger this provision.396 It follows that, while FC s 16(2)(c) removes
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the debate, at the level of constitutional principle, as to whether hate speech laws
are permissible, it opens up some significant interpretive difficulties. The most
pressing are what amounts to 'advocacy of hatred' and 'incitement to cause harm'.

(bb) 'Advocacy of hatred based on race, ethnicity, gender or
religion'
The first requirement in FC s 16(2)(c) — 'advocacy of hatred' — suggests that the
speaker must actively 'advocate' hatred. In other words, the speaker must promote
hatred or attempt to instill hatred in others. As Iain Currie and Johan de Waal state:
'[t]o advocate hatred is to propose or call for it, to make a case for it'. 397
The next question is what is meant by 'hatred'. The following statement of Cory JA
in the Canadian decision of R v Andrews has been cited on numerous occasions on
this issue:
Hatred is not a word of casual connotation. To promote hatred is to instill detestation,
enmity, ill-will and malevolence in another. Clearly an expression must go a long way
before it qualifies.398

This requirement was found to be satisfied in the decision of the appeal committee
of the South African Human Rights Commission ('the SAHRC') in Freedom Front.399
The appeal committee held that the chanting of 'kill the Farmer, kill the Boer' at an
ANC Youth League rally and at an ANC leader's funeral, amounted to hate speech.
Professor Govender, who penned the decision on behalf of the SAHRC committee,
remarked that '[c]alling for the killing of people because they belong to a particular
community or race must amount to the advocacy of hatred, unless the context
clearly indicates otherwise'.400
FC s 16(2)(c) is limited to the advocacy of hatred based on the listed grounds of
race, ethnicity, gender or religion. There are two important points here. First, hate
speech does not extend to speech which simply advocates hatred of a particular
person (which more ordinarily falls within the domain of defamation) but rather
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consists of advocating hatred based on group characteristics. Hate speech is thus
sometimes referred to as 'group defamation'. Second, FC s 16(2)(c) does not cover
all forms of hate speech, but only those that are based on the specified grounds of
race, ethnicity, gender or religion.401 FC s 16(2)(c) does not, therefore, include hate
speech based on analogous grounds such as homophobic speech.402

(cc) 'Incitement to cause harm'
Perhaps the even more difficult question is what is meant by 'incitement to cause
harm' in FC s 16(2)(c). It is clear that 'harm' includes physical violence. The
important question is whether it extends beyond violence. The authors of the first
edition of this chapter emphasised the fact that FC s 16(2)(c) is an exclusion from
constitutional protection and should thus be narrowly interpreted; they expressed
the view that harm should be limited to physical harm.403 Other writers disagree,
saying that 'harm' should include psychological and emotional harm. 404
The nature of the harm contemplated in FC s 16(2)(c) arose squarely in Freedom
Front, because the SAHRC did not find a causal link between farm attacks and the
chanting of the 'kill the Farmer, kill the Boer' slogan. Whereas the SAHRC had initially
held that FC s 16(2)(c) was limited to physical harm, the appeal committee
disagreed, holding that it extended to psychological and emotional harm for
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three reasons:405 (a) the textual consideration that limiting FC s 16(2)(c) to physical
violence would render FC s 16(2)(b) — which prohibits incitement of 'imminent
401
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violence' — redundant;406 (b) it makes no sense to limit incitement to violence only
to speech that advocates hatred on the limited grounds set out in FC s 16(2)(c); and
(c) a broader meaning of 'harm' better serves the constitutional objectives of
building a non-racial and non-sexist society and protecting dignity. 407 The SAHRC
appeal committee, however, emphasised that the harm must be 'serious and
significant' and it is not enough that the speech is merely offensive. 408 It added that
it must be shown that the expression itself causes the harm or is likely to cause the
harm.409 Turning to the facts, the committee found that the slogan 'kill the Farmer,
kill the Boer', in the context in which it was chanted, fell foul of FC s 16(2)(c) as:
[it] would harm the sense of well being, contribute directly to a feeling of
marginalisation, and adversely affect the dignity of Afrikaners. The slogan says to them
that they are still the enemy of the majority of the people of this country. It contributes
to the alienation of the target community and conveys a particularly divisive message
to the majority community that the target community is less deserving of respect and
dignity.410

While there is much to commend the reasoning of the appeal committee in Freedom
Front, the difficulty is that it focuses primarily on the harm caused to the target
group by the speech. It does not specifically deal with the meaning of the phrase
'incitement to cause harm' in FC s 16(2)(c). This phrase suggests that one should not
look to the harm caused by the speech itself but rather to the impact of the speech
on third parties, i.e. does the speech encourage, stimulate or call for others to cause
harm? This is the ordinary meaning of 'incitement'.411 Despite this ordinary meaning,
Currie and De Waal argue that 'incite' in the context of
OS 06-08, ch42-p83
405

Freedom Front (supra) at 1292.

406

This is not, strictly speaking, correct. This interpretation would not render FC s 16(2)(b) redundant
any more than any other sensible interpretation of FC s 16(2)(c). One must accept that 'harm'
includes, at a minimum, physical violence. Whatever interpretation is given, FC s 16(2)(b) covers
the incitement of violence (whatever the basis for that incitement), provided that the violence is
imminent, while FC s 16(2)(c) covers incitement of violence only on the grounds of race, ethnicity,
gender or religion, although the violence need not be imminent. In relation to physical violence, FC
s 16(2)(c) is therefore in one respect wider and in another narrower than FC s 16(2)(b).
Nevertheless, what is important is that the use of the word 'violence' in FC s 16(2)(b) indicates that
the 'harm' in FC s 16(2)(c) is not limited to physical violence, as the drafters chose to use a
different term to that used in FC s 16(2)(b).

407

Freedom Front (supra) at 1292-1295.

408

Ibid at 1295. See also Van Loggerenberg v 94.7 Highveld Stereo 2004 (5) BCLR 561 (BCCSA) at
para 6. But see V Bronstein 'What You Can and Can't Say in South Africa' (Unpublished paper,
2007)(on file with the authors) 32 and 37-42 (Criticises a number of decisions of the BCCSA for
apparently equating offensiveness with hate speech.)

409

Freedom Front (supra) at 1295 (Professor Govender goes on to state that the question 'is whether
a reasonable person assessing the advocacy of hatred on the stipulated grounds within its context
and having regard to its impact and consequences would objectively conclude that there is a real
likelihood that the expression causes harm'. Ibid at 1298.)

410

Ibid at 1299.

411

See § 42.8(b) supra.

FC s 16(2)(c) means 'directed at' or 'intended'.412 If this interpretation is correct,
speech may fall within FC s 16(2)(c) if the speech itself causes harm to the targeted
group by, for example, inflicting serious psychological harm.
While we acknowledge that an overly textual interpretation is not always
appropriate to the task of giving meaning to the Bill of Rights, it seems to us that
equating 'incitement' with 'intention' is an unduly strained reading of FC s 16(2)(c). If
the constitutional drafters had intended to hit speech that causes harm directly, they
could easily have drafted FC s 16(2)(c) to do so. The use of the word 'incitement'
indicates that the speech must instigate or actively persuade others to cause harm.
This interpretation is supported by two further textual factors: 'incitement' is coupled
with 'to cause' harm in FC s 16(2)(c); and the use of the word 'incitement' in FC s
16(2)(b), which refers to 'incitement of imminent violence'.
If 'incitement' bears its ordinary meaning, as we suggest it does, the harms
contemplated in FC s 16(2)(c) must be concrete. This does not mean, on the one
hand, that 'harm' is confined to physical harm or, on the other hand, that 'harm'
extends to expression which merely stirs up feelings of hatred in the audience. 413
The harm contemplated in FC s 16(2)(c) includes various forms of serious harm that
are capable of incitement in an audience, including incitement of violence (whether
against persons or property), discrimination, harassment and verbal abuse.414 It
covers, for example, not only hateful statements at a neighbourhood meeting that
call for the lynching of blacks, but extends to the instigation of harassing phone calls
to black neighbours or encouraging the conclusion of agreements not to sell houses
in the neighbourhood to black persons. If this interpretation is correct, the harm
ultimately caused to the target group extends to serious psychological or emotional
harm, but it must be harm that is incited by speech.
The requirement of incitement, particularly when coupled with the word
'advocacy' in FC s 16(2)(c), indicates that expression only falls foul of this provision if
the speaker intends to engage in hate speech. It is difficult to envisage how one can
advocate hatred and incite to cause harm without intending to do so.415
Finally, whatever interpretation is given to FC s 16(2)(c), it is important that it is
not given too wide a meaning. Not only is a broad approach to this provision
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unsound as a matter of constitutional interpretation but it creates the danger, as
Professor Govender puts it, 'that speech that is vitally important to the advancement

412

Currie & De Waal (supra) at 377 (In most instances of hate speech, '[i]t is the speech itself, and not
the audience who may or may not be sufficiently fired up to translate the message into violent
action, that causes the social and psychological harm'.)

413

The latter approach would undermine the separate requirement in FC s 16(2)(c) of advocating
hatred.

414

This position is similar to ICCPR art 20(2). ICCPR art 20(2) proscribes the advocacy of hatred that
incites discrimination, hostility or violence.

415

But see Freedom Front (supra) at 1297 (Suggests that this is not the case, stating that the focus
should be on whether the expression causes the harm or is likely to cause the harm, rather than on
the subjective intention of the speaker.)

of our constitutional democracy may be classified as hate speech, because our
society is still, in respect of significant social issues, divided on racial lines'. 416

(iv) Legislative prohibitions on hate speech
Since the advent of the Constitution, Parliament has passed two statutes containing
prohibitions on hate speech.417 We discuss these statutes after first setting out some
brief comments on the general approach to the assessment of hate speech
legislation.

(aa) The general approach to assessing the constitutionality of hate
speech legislation
The starting point in assessing the constitutionality of hate speech legislation is to
establish whether or not the prohibited expression falls within the meaning of FC s
16(2)(c). If the prohibition is synonymous with, or more limited than, the type of hate
speech contemplated in FC s 16(2)(c), the legislation will pass constitutional muster.
If, however, the legislative prohibition is wider than FC s 16(2)(c), it limits the
general right to freedom of expression in FC s 16(1) and must be justified under the
limitations clause. In conducting the limitations analysis, it is important to bear in
mind that there is a need to balance the right to freedom of expression against the
rights to dignity and equality.418
Some guidance on this issue can be found in the decision of the Canadian
Supreme Court in Keegstra, in which the majority of the Court upheld a criminal
prohibition on hate speech. In summarising the majority's conclusion, Dickson CJC
emphasised that the legislation created a narrowly confined offence
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which was neither overbroad nor vague. He pointed out, further, that the prohibition
'possesses a stringent mens rea requirement, necessitating either an intent to
promote hatred or knowledge of the substantial certainty of such', as well as the fact
that the meaning of 'hatred' is restricted to 'the most severe and deeply-felt form of
opprobrium'.419 This conclusion was supported by the following: private conversation
was excluded from the statutory prohibition; the promotion of hatred had to be
416

Freedom Front (supra) at 1297.

417

See also Regulation of Gatherings Act 205 of 1993 s 8(5), assented to on 14 January 1994 (Shortly
before the Interim Constitution came into effect). It came into force on 15 November 1996. It
reads: 'No person present at or participating in a gathering or demonstration shall by way of a
banner, placard, speech or singing, or in any other manner incite hatred of other persons or any
group of other persons on account of differences in culture, race, sex, language or religion.'

418

The assessment of the constitutionality of hate speech legislation in other jurisdictions does not
necessarily involve a clash between constitutional rights. This is because most constitutions only
confer rights against the state, so that the hate speech legislation enacted by the legislature
infringes the constitutional right to freedom of expression, while the hate speech does not itself
infringe the constitutional right to equality. As McLachlin J emphasised in her dissenting judgment
in Keegstra, the Canadian hate speech prohibition at issue in that case did not infringe the
constitutional right to equality. McLachlin J thus pointed out that the conflict was 'not between
rights, but rather between philosophies'. Keegstra (supra) at 290. The position is markedly
different in South Africa, in light of the so-called horizontal application of the Bill of Rights and, in
particular, the fact that FC s 9(4) expressly extends the unfair discrimination prohibition to nonstate actors. See S Woolman 'Application' in S Woolman, T Roux, J Klaaren, A Stein, M Chaskalson &
M Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, February 2005) Chapter 31, §
31.4.

focussed on an identifiable group; and the prohibition contained various
exceptions.420
While Keegstra is an example of a sufficiently narrow hate speech prohibition, in
Islamic Unity the Constitutional Court was confronted with a provision that was
overly broad. The unanimous Court struck down a provision of the broadcasting
code421 that prohibited the broadcasting of material that was 'likely to prejudice . . .
relations between sections of the population'. Deputy Chief Justice Langa pointed out
that the prohibition was cast in absolute terms, that it was 'so widely-phrased and so
far-reaching that it would be difficult to know beforehand what it really prohibited or
permitted', and that it 'would deny broadcasters and their audiences, the right to
hear, form and freely express and disseminate their opinions and views on a wide
range of subjects'.422

(bb) Section 29 of the Films and Publications Act
Following the lead of FC s 16(2)(c), s 29 of the FPA423 stipulates that a person
commits an offence if he or she knowingly broadcasts or distributes a publication;
broadcasts, exhibits in public or distributes a film; or presents an entertainment or
play in public, which, judged within context, 'advocates hatred that its based on
race, ethnicity, gender or religion, and which constitutes incitement to cause harm'.
Although this prohibition replicates the phrase used in FC s 16(2)(c), s 29 prohibits a
narrower range of expression than that contemplated in FC s 16(2)(c). This is
because s 29(4) contains three important exceptions to the prohibition: (a) a bona
fide scientific, documentary, dramatic, artistic, literary or religious publication, film,
entertainment or play; (b) a bona fide discussion, argument or opinion on a matter
pertaining to religion, belief or conscience; and (c) a bona fide discussion, argument
or opinion on a matter of public interest.424 These broad exceptions would appear to
remove a large amount of hateful speech from the ambit of the criminal prohibition.
It is likely, for example, that much of hate
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speech against a religious group would form part of a bona fide religious publication
or a good faith discussion, argument or opinion on 'a matter pertaining to religion'.
Section 29 should therefore survive constitutional challenge.

(cc) Section 10 of the Equality Act
A further, and apparently wider, prohibition on hate speech is contained in s 10 of
the Promotion of Equality and Prevention of Unfair Discrimination Act ('the Equality
419

Keegstra (supra) at 256.

420

Ibid.

421

The Code of Conduct for Broadcasting Services, contained in Independent Broadcasting Authority
Act 153 of 1993 sched 1.

422

Islamic Unity (supra) at para 44.

423

Act 65 of 1996.

424

FPA s 29(4).

Act').425 This legislation, unlike the FPA, does not impose a criminal prohibition on
hate speech, but rather treats hate speech as a type of civil wrong for which a victim
can claim relief. This is, in principle, to be welcomed. As the Canadian Court stated in
Canada (Human Rights Commission) v Taylor:
The chill placed upon expression in [the context of a human rights statute] will
ordinarily be less severe than that occasioned where criminal legislation is involved, for
attached to a criminal conviction is a significant degree of stigma and punishment,
whereas the extent of opprobrium connected with a finding of discrimination is much
diminished and the aim of remedial measures is more upon compensation and
protection of the victim.426

Section 10(1) of the Equality Act provides as follows:
[N]o person may publish, propagate, advocate or communicate words based on one or
more of the prohibited grounds, against any person, that could reasonably be construed
to demonstrate a clear intention to —
(a)

be hurtful;

(b)

be harmful or incite harm;

(c)

promote or propagate hatred.

The 'prohibited grounds' are defined in the Equality Act as the listed grounds for
unfair discrimination set out in FC ss 9(3) and (4), including, for example, sexual
orientation, age, disability and language427 as well as any other ground where
discrimination based on that ground 'causes or perpetuates systemic disadvantage';
'undermines human dignity' or 'adversely affects the equal enjoyment of a person's
rights and freedoms in a serious manner that is comparable to discrimination on [a
listed ground]'. This considerably broadens the grounds of hate speech from those
enumerated in FC s 16(2)(c).
The broad prohibition in s 10(1) of the Equality Act must be read subject to the
proviso in s 12, which states that this provision does not preclude:
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the bona fide engagement in artistic creativity, academic and scientific inquiry, fair and
accurate reporting in the public interest or publication of any information,
advertisement or notice in accordance with section 16 of the Constitution.

A first noticeable characteristic of s 10(1) is that it does not envisage that the hate
speech must incite or persuade others. It prohibits speech that itself gives rise to the
harms envisaged in the section. Although this aspect of the s 10(1) prohibition goes
wider that FC s 16(1)(c), which requires 'incitement' of harm, we are of the view that
this extension would, in itself, be reasonable and justifiable and would thus survive
constitutional scrutiny.
There are, however, several difficulties with the prohibition in s 10(1). First, it does
not require intention on the part of the speaker. A statement will fall foul of this
425

The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000.

426

[1990] 3 SCR 892.

427

The complete list is: 'race, gender, sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture, language and birth'.

prohibition if it meets the vague test that it 'could reasonably be construed to
demonstrate a clear intention to. . .'. This test is overly broad and vague. The
second, and perhaps more important, difficulty is that the harms contemplated in
this section are, on their face, very wide. Speech is prohibited if it appears to be
intended to promote or propagate hatred, to be harmful or to incite harm or to be
hurtful. The phrases 'hatred', 'harmful' and 'harm' are, if given the meaning
accorded to these phrases in the context of FC s 16(2)(c),428 not problematic. The
difficulty is the use of the phrase 'hurtful'. If interpreted literally, this phrase
(particularly when used together with 'harmful') would prohibit a wide range of
expression such as robust opinions on racial issues or gender-insensitive jokes. Such
an approach would run counter to the constitutional commitment to freedom of
expression, and should be avoided.
One way of minimising the impact of s 10(1) on freedom of expression would be
to interpret the phrases 'be harmful' or 'incite harm' as referring to physical violence
and, perhaps, other concrete forms of harm such as discrimination, and to interpret
the phrase 'be hurtful' as capturing serious and significant psychological and
emotional harm.429 While this may not be the ordinary meaning of 'hurtful', any other
interpretation would probably mean that s 10(1) is unconstitutional.
The other way in which s 10(1) may survive constitutional scrutiny is through the
s 12 proviso. The problem is that this proviso is, like s 10(1) itself, vague. While the
exclusion of 'fair and accurate reporting in the public interest' is to be welcomed, 430
phrases such as 'bona fide engagement in artistic creativity' are
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uncertain, particularly as notions of art are subjective and changeable over time.
Even more unclear is what is meant by the exclusion of 'any information,
advertisement or notice in accordance with section 16 of the Constitution'. This
phrase suggests that any speech that falls within the constitutional right to freedom
of expression (i.e. speech which does not amount to propaganda for war, incitement
of imminent violence or hate speech contemplated in FC s 16(2)(c)) does not fall foul
of the hate speech prohibition in s 10(1) — provided that the speech takes the form
of 'any information, advertisement or notice'. This would collapse the enquiry under
the Equality Act into an enquiry as to whether the hate speech falls within FC s 16(2)
(c), which would be bizarre given that the wording of s 10(1) is very different to that
of FC s 16(2)(c). Another way of interpreting this phrase is to read it as excluding
constitutionally protected speech but only to the extent that the infringement of that
speech would not amount to a reasonable and justifiable infringement of the right to
freedom of expression under FC s 36(1). This too would be a most unsatisfactory
result, as it would lead to great uncertainty and would mean that the legislature
would effectively have put in place an overbroad prohibition on expression and then
require the courts to draw the boundaries of the prohibition.
428

See § 42.8(c)(iii) supra.
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See A Kok 'The Promotion of Equality and Prevention of Unfair Discrimination Act: Why the
Controversy?' 2001 TSAR 294, 299-300.
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Such a defence avoids the situation that arose in Jersild. In Jersild, a television journalist was
convicted for the broadcast of a documentary containing extracts of interviews with racist youths
expressing strong racist and xenophobic views. The purpose of the programme was to
demonstrate the pressing problems of racism and xenophobia and did not endorse the views of the
youths. The journalist's conviction was eventually set aside by the European Court of Human
Rights.

The drafting of the hate speech prohibition in s 10(1) read with s 12 of the
Equality Act therefore leaves a great deal to be desired. In the critical area of hate
speech in which the tension between the fundamental rights of freedom of
expression, dignity and equality is at stake, it is imperative that the legislature
intervene to remedy the matter by producing a more coherent hate speech
prohibition. In its current form, the Equality Act is vulnerable to a range of
constitutional challenges.

42.9 Major restrictions on freedom of expression
The following section does not purport to examine in detail the plethora of laws that
restrict free speech. Rather, the approach taken is to examine a number of major
restrictions on freedom of expression, with a focus on those restrictions that have
engaged the attention of the courts following the enactment of the Interim
Constitution. The restrictions that are considered here are defamation; privacy;
restrictions designed to protect the administration of justice; restrictions to protect
intellectual property rights; sexually explicit speech; commercial speech; national
security restrictions; and prior restraints.

(a) The law of defamation431
The law of defamation greatly curtails what a publisher may write or say about
individuals or juristic persons, and thus represents a major restriction on freedom
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of expression. In principle it is of course desirable for a democratic society to protect
persons' reputations through laws such as the law of defamation.432 Indeed, the right
to reputation has always been jealously protected at common law,433 and has also
been recognised by our courts as forming an aspect of the constitutionally protected
right to dignity, entrenched in FC s 10:434
The value of human dignity in our Constitution is not only concerned with an individual's
sense of self-worth, but constitutes an affirmation of the worth of human beings in our
society. It includes the intrinsic worth of human beings shared by all people as well as
the individual reputation of each person built upon his or her own individual
achievements. The value of human dignity in our Constitution therefore values both the
personal sense of self-worth as well as the public's estimation of the worth or value of
an individual.435

431

For a detailed analysis of how the values underpinning the conflicting rights of reputation and
freedom of expression ought to affect aspects of the law of defamation, see D Milo Defamation and
Freedom of Speech (2008)('Defamation').

432

For the classic analysis of the value of reputation, see RC Post 'The Social Foundations of
Defamation Law: Reputation and the Constitution' (1986) 74 California LR 691. See generally L
McNamara Defamation and Reputation (2007)(Provides a compelling modern justification of the
values underpinning reputation.)
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The leading text on the common law of defamation remains JM Burchell The Law of Defamation in
South Africa (1985)('Defamation').

434

Khumalo & Others v Holomisa 2002 (5) SA 401 (CC), 2002 (8) BCLR 771 (CC)('Khumalo') at para
28. Cf National Media Ltd & Others v Bogoshi 1998 (4) SA 1196 (SCA), 1216 ('Bogoshi').

The law of defamation thus has to balance two constitutional rights, neither of which
can be regarded as being of greater a priori significance in South Africa: the right to
reputation, protected under the right to dignity, and the right to freedom of
expression.436 In our view, the common law of defamation sought to balance these
rights in a manner that unjustly favoured the right to reputation.437 This is
particularly true of two main pillars of the South African law of defamation: the onus
rule, which requires defendants to prove a defence to an action for defamation on a
balance of probabilities;438 and the strict liability rule, in terms of which media
defendants could not rely on absence of fault to escape liability.439 As will be
discussed in greater detail below, the strict liability rule has now been revisited by
the Supreme Court of Appeal, and a new defence of reasonable publication has been
introduced.440
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The remainder of this section is structured as follows. The question of standing to
sue for defamation is addressed first, followed by a discussion of developments in
the law of defamation in regard to determining when a statement is defamatory. The
challenges to the onus rule and the strict liability rule are dealt with thereafter. This
is followed by a consideration of aspects of defences that have been considered in
recent cases, and finally a few issues relating to remedies.441 While a number of
important developments must be welcomed, it is arguable that the law of
defamation remains an unreasonable limitation on freedom of expression in certain
significant respects. In addition, room remains for the development of defamation
law in light of the values of the Bill of Rights.

(i) Standing to sue for defamation

435

Khumalo (supra) at para 27. For further discussion of this point, see S Woolman 'Dignity' in S
Woolman, T Roux, J Klaaren, A Stein, M Chaskalson & M Bishop (eds) Constitutional Law of South
Africa (2nd Edition, OS, December 2005) Chapter 36, 36-55 — 36-58.
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Of course, the conflict between these two rights characterised the common law of defamation
even before the advent of the Interim and then the Final Constitution. But this conflict must now be
resolved through the prism of the proper balancing of two constitutional rights. Cf Bogoshi (supra)
at 1216-1217 (the Supreme Court of Appeal revisited and reformulated the common law of
defamation, and declared that this formulation was consistent with the Interim Constitution).
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See Holomisa v Argus Newspapers Ltd 1996 (2) SA 588 (W), 611 ('Holomisa'). For a detailed
discussion of the pre-constitutional law of defamation, see Burchell Defamation (supra).
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Neethling v Du Preez; Neethling v The Weekly Mail 1994 (1) SA 708 (A)('Neethling').
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Pakendorf v De Flamingh 1982 (3) SA 146 (A)('Pakendorf').
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See § 42.9(a)(iv) infra.
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The issues discussed here are those that most profoundly implicate the balancing between
freedom of speech and reputation. See generally Milo Defamation (supra) especially chs V, VI and
VII (argues that the presumptions of falsity, fault and harm to reputation should not survive
constitutional scrutiny). For a useful analysis of the constitutionality of the crime of defamation,
see C Walker 'Reforming the Crime of Libel' (2005-6) 50 New York L School LR 169. The Supreme
Court of Appeal has recently held that the crime of defamtion is consistent with the Constitution.
Hoho v The State [2008] ZASCA 98.

One way in which to ensure that freedom of expression receives maximum
protection is to regard a particular class of plaintiff as simply having no standing to
sue for defamation. Thus, in Die Spoorbond & Another v South African Railways, the
South African Railways and Harbours, as a governmental body, was not entitled to
sue for defamation in regard to allegations that it had endangered the lives of
members of the public.442 Schreiner JA held that 'it would involve a serious
interference with the free expression of opinion . . . if the wealth of the State,
derived from the State's subjects, could be used to launch against those subjects
actions for defamation'.443 Allowing the state to sue for defamation would effectively
be sanctioning a seditious libel regime, the absence of which lies at the heart of
freedom of political speech.444
The exact ambit of the rule that the government may not sue for defamation
must be appreciated. Firstly, it does not follow from Die Spoorbond that government
officials such as Cabinet ministers should not be allowed to sue for
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defamation. This is clearly correct: To non-suit public officials from suing for
defamation would not only pay scant regard to the right to reputation, and
undermine the quality of public discourse, but may also deter individuals from
entering public office.446
Secondly, the High Court has held that the state is entitled to provide financial
assistance to public officials who sue for defamation. This holding is questionable. To
the extent that the defamatory allegations are truly aimed at the government rather
than a particular individual, the action should, of course, not be entertained as it
would breach the rule in Die Spoorbond.447 The facts of Ritchie are illustrative of such
a scenario. Various defamation actions had been brought around the same time by a
range of public officials against the same newspaper, editor and journalist; these
actions had been funded by the Northern Cape Provincial Government. The Court
erred, in our view, in not recognising that the specific factual context gave rise to an
442

Die Spoorbond & Another v South African Railways; Van Heerden & Others v South African
Railways 1946 AD 999, 1009 ('Die Spoorbond') (The Appellate Division left open the possibility of
the plaintiff suing for malicious falsehood, which is a far more onerous cause of action as compared
to defamation.)
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Posts and Telecommunications Corporation v Modus Publications (Pty) Ltd 1998 (3) SA 1114 (ZS),
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governance of the country)(Zimbabwe); Derbyshire County Council v Times Newspapers Ltd [1993]
AC 534 (HL)('Derbyshire')(England); City of Chicago v Tribune Co 307 Ill 595 (1923) (US); Ballina
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H Kalven Jr 'The New York Times Case: A Note on the ''Central Meaning'' of the First Amendment'
[1964] Supreme Court Rev 191.

445

Mthembi-Mahanyele v Mail & Guardian Ltd & Another 2004 (6) SA 329 (SCA)('MthembiMahanyele'). See also Argus Printing and Publishing Co Ltd & Others v Esselen's Estate 1994 (2) SA
1 (A)('Argus Printing')(judges may sue for defamation).
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See D Milo 'Cabinet Ministers Cannot Sue for Defamation' (2003) 120 SALJ 282; Ritchie & Another v
Government of the Northern Cape Province & Others 2004 (2) SA 584 (NC)('Ritchie') at para 16.2;
Mthembi-Mahanyele (supra) at para 40; J Neethling 'Die Locus Standi van 'n Kabinetminister om vir
Laster te Eis, en die Verweer van Redelike Publikasie van Onwaarheid op Politieke Terrein:
Mthembi-Mahanyele v Mail & Guardian Ltd 2004 6 SA 329 (HHA)' (2005) 68 THRHR 321, 323.

inference that the provincial government was seeking to silence criticism through
the mechanism of the defamation actions. The decision to fund the various plaintiffs
should have been set aside. Where, however, it cannot be contended that the true
plaintiff in a defamation case is the government as opposed to an individual public
official, the fact that the action is funded by the government is not necessarily
objectionable.
Finally, it is competent for political parties, including the ruling party, to sue for
defamation.448

(ii) Defamatory statements
A number of courts have examined the question of whether a publication is
defamatory in light of constitutional values. The basic test is the objective one of
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whether a reasonable person of ordinary intelligence might reasonably understand
the words to convey a meaning that tends to lower the plaintiff in the estimation of
members of the community.449 Even before the advent of the Interim Constitution,
the common law exhibited a hesitancy to regard statements in regard to political
matters as being defamatory. In Argus Printing & Publishing Co Ltd v Inkatha
Freedom Party,450 the Appellate Division held that 'the law's reluctance to regard
political utterances as defamatory no doubt stems in part from the recognition that
right-thinking people are not likely to be greatly influenced in their esteem of a
politician by derogatory statements made about him.'451
This generous approach has been extended to speech in regard to other matters
of public interest, as is evidenced in a few recent High Court decisions. In RivettCarnac v Wiggins, Davis AJ stated that the principles of the Constitution 'must be
seen as essential to the determination of the values and views held by reasonable
members of the community' and this community 'must be construed as one which is
interested and concerned with transparency and deliberation. . . . The reasonable
447

For criticisms of South African Associated Newspapers Ltd & Another v Estate Pelser 1975 (4) SA
797 (A) see Mthembi-Mahanyele (supra) at para 39. See also New York Times v Sullivan 376 US
254, 291-292 (1964)('Sullivan'); The Queen on the Application of Comninos v Bedford Borough
Council & Others [2003] EWHC 121 Admin at para 39 (The Bedford Borough Council had agreed to
provide financial support to libel claims brought by three council officers. In an application for
judicial review of this decision by the Council, Sullivan J agreed that the important public policy
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authority's true purpose is to sue for damage to its own reputation . . . then it will have acted for
an improper purpose and/or taken irrelevant considerations into account and its decision will be
liable to be quashed on normal public law principles'.)
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Argus Printing (supra); African National Congress v Inkatha Freedom Party [1999] 3 All SA 47 (W)
(government different from ruling political party). The position is different in England. See
Goldsmith v Bhoyrul [1998] QB 459 (in our view, this decision articulates the correct approach.)
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See Mthembi-Mahanyele (supra) at para 25. Cf Mahomed & Another v Jassiem 1996 (1) SA 673 (A),
707 (Test refers not to the general community but to the particular community of which the
plaintiff was a member.)
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1992 (3) SA 579 (A), 588.
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See also Mangope v Asmal & Another 1997 (4) SA 277 (T), 287. Cf Lingens v Austria (1986) 8 EHRR
57 at para 42.

reader is prepared to draw a distinction between a robust exchange of views and
material which goes further and damages a person's reputation and dignity'.452
Similarly, in Sokhulu v New Africa Publications Ltd & Others, Goldstein J held that the
right-thinking person for the purposes of determining whether a statement is
defamatory is one who subscribes to the norms and values of the Constitution. 453
Such a person would not regard an allegation that the plaintiff had cohabited with a
person for two years as being defamatory.454
But taking account of constitutional values in this context cuts both ways and so
will not always result in greater protection for free speech. Where a publication by
the defendant clearly imputes conduct at odds with the values of our Constitution,
the publication will be defamatory. Thus an article that attributed to the plaintiff
gratuitous use of racially derogative language ('white trash') and racial vilification
would be regarded by right-minded members of South African society as
reprehensible and conduct that must be eradicated; the allegations were therefore
defamatory.455
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(iii) The challenges to the onus rule and the strict liability rule
Following the enactment of the Interim Constitution, a number of defendants argued
that aspects of the common law position were unjustifiable restrictions on inter alia
freedom of expression. Their primary targets were the onus rule (which means that
the plaintiff need not establish falsity) and the strict liability rule (that holds a
faultless defendant liable). These arguments had varying levels of success, and left
the law in a considerable state of uncertainty.456 Many of the challenges sought to
introduce into South African law the speech protective principles that have been
developed by the US Supreme Court in its rich though complex defamation
jurisprudence. The US Supreme Court has afforded greater protection to speech
where the plaintiff is a public official or figure, or where the speech is on a matter of
public interest.457 Thus the First Amendment requires that a public official or figure
must prove with convincing clarity that the defendant acted with 'actual malice', i.e.
with knowledge of, or reckless disregard for, the falsity of the publication; this also
implies that the plaintiff must establish falsity.458 And because 'debate on public

452

1997 (3) SA 80 (C), 89-90 (And later the court wrote: 'The danger with equating robust criticism
and defamatory material is that the onus then rests on [the] defendant to [escape liability]. If this
is done too easily, the Court becomes a particularly accessible forum for potential litigants with the
consequence that debate and deliberation can be stifled'. Ibid at 91.)
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See Marcus & Spitz (supra) at § 20-32, 20-38 (Consider these developments in detail.)

457

For a useful summary of the US position, see RL Weaver, AT Kenyon, DP Partlett & CP Walker The
Right to Speak Ill: Defamation, Reputation and Free Speech (2006) 39-75.

issues should be uninhibited, robust, and wide-open',459 even where a private figure
sues for defamation in relation to a matter of public concern, the plaintiff must
establish falsity,460 as well as some form of fault (at least negligence).461 Moreover,
actual damage must be proved by the plaintiff.462 Thus the presumptions of falsity
and damage have not survived constitutional scrutiny in the US, and defamation
liability, at least in cases involving public interest speech, must be based on fault.
The US position thus provides an obvious foundation for arguments by media
defendants that the South African position unjustifiably infringes freedom of
expression.463
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To understand these challenges it is useful to contrast two South African cases
from this period. Cameron J's ground-breaking judgment in Holomisa remains a
model of clarity for judges and lawyers considering how to balance competing
constitutional rights. Cameron J held that the Interim Constitution required 'the
fundamental reconsideration of any common-law rule that trenches on a
fundamental rights guarantee'.464 In regard to defamation law, a proper balance
between free speech and reputation requires that, in cases involving political
activity,465 the plaintiff bears the onus of proving that a defamatory statement is not
entitled to constitutional protection.466 The plaintiff will discharge this onus by
showing that, in all the circumstances of the case, the statement was unreasonably
made.467
A decision that is in sharp contrast to Holomisa is that of Eloff JP in Bogoshi v
National Media Ltd & Others.468 The judge gave short shrift to the argument that
freedom of expression compelled a change to any features of the common law of
458

See Sullivan (Actual malice rule first established by the Supreme Court where a public official had
sued for defamation.) See also Curtis Publishing Co v Butts; Associated Press v Walker 388 US 130
(1967)(Extends Sullivan to public figures); A Lewis Make No Law: The Sullivan Case and the First
Amendment (1992)(The best description of these developments, especially the social and political
background to Sullivan.)
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Gertz v Robert Welch Inc 418 US 323 (1974).

462

Presumed and punitive damages may only be awarded if actual malice is proved by the plaintiff.
Ibid at 349.
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See, for example, Holomisa (supra) at 613-614.
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This restriction on the ambit of the decision was warranted because the Interim Constitution
explicitly gave greater protection to speech relating to free and fair political activity. See Marcus &
Spitz (supra) at 20-10. Cameron J stated obiter in Holomisa that the reversal of the onus rule
should as a matter of principle apply in all defamation cases. Holomisa (supra) at 611.

466

Holomisa (supra) at 613.

defamation. He held that the right to reputation takes precedence over the right to
free speech, and that the latter right was in any event given adequate protection by
the common-law rules of defamation.469
The Supreme Court of Appeal finally resolved the inconsistent approaches of the
lower courts to whether the Interim Constitution compelled changes to media
defamation law in Bogoshi,470 the appeal from Eloff JP's decision. The Court adopted
a controversial methodology; rather than testing common-law rules against the
Interim Constitution, the Court preferred to assess whether previous decisions of the
Appellate Division stated the common law correctly.471 The Court held that the strict
liability principle that had previously been upheld by the
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Appellate Division in Pakendorf472 had incorrectly stated the common law. That
decision did not, Hefer JA held, properly reflect freedom of expression and of the
press, rights which always existed at common law, 'although [their] full import . . .
might not always have been acknowledged'.473 The Court continued: 'If we recognise,
as we must, the democratic imperative that the common good is best served by the
free flow of information and the task of the media in that process, it must be clear
that strict liability cannot be defended'.474 Hefer JA then, confusingly, turned to
consider the question of unlawfulness, where he believed similar policy
considerations applied,475 concluding that 'the publication in the press of false
defamatory allegations of fact will not be regarded as unlawful if, upon a
467

Ibid at 618. See also Gardener v Whitaker 1995 (2) SA 672 (E), 1994 (5) BCLR 19 (E)(Plaintiff bears
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Corporation 1997 (12) BCLR 1733 (D)(Concept of public interest should be broadened but the
defendant should have to prove the reasonableness of the publication).
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470

1998 (4) SA 1196 (SCA)('Bogoshi'). For detailed discussion, see J Burchell 'Media Freedom of
Expression Scores as Strict Liability Receives the Red Card: National Media Ltd v Bogoshi' (1999)
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consideration of all the circumstances of the case, it is found to have been
reasonable to publish the particular facts in the particular way and at the particular
time'.476 Adding to the confusion, Hefer JA then reverted to the issue of fault for
media defamation. He held that the media should not be treated on the same
footing as individual defendants, for whom the absence of animus injuriandi (the
intention to defame) means that they escape liability. It would thus be appropriate to
hold the media liable unless they were not negligent, though the burden of proving
lack of negligence or reasonableness of conduct lies with the defendant. 477

(iv) The defence of reasonable publication
The decision of Hefer JA in Bogoshi is far from a model of clarity. Courts and
commentators have especially struggled to understand how the judgment preserves
the traditional distinction between fault and unlawfulness.478 There has also been
some debate as to whether the standard of fault postulated by Bogoshi is that of
negligence or a form of animus injuriandi.479 Two further issues may be identified:
the ambit of speech to which the defence applies, and whether the decision has
altered the law with respect to non-media defendants.
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In regard to the first two issues, it is submitted that much of this debate is
misplaced. There is merit in distinguishing lack of fault in the form of reasonable
mistake as to the truth of the statement,480 from general considerations of
unreasonableness for purposes of the wrongfulness enquiry. But at bedrock Bogoshi
should be recognised as articulating a defence based on reasonable publication in
regard to speech on matters of public interest.481 Attempts to clinically distinguish
between fault and unlawfulness in this context have not, it is submitted, been
persuasive. The most extensive attempt at reconciling Bogoshi in this regard is the
judgment of Lewis JA in Mthembi-Mahanyele v Mail & Guardian Ltd:
476

Ibid at 1212. The Court then mentioned a number of factors that would be relevant in regard to
determining reasonableness, such as the nature, extent and tone of the allegations, the reliability
of sources and the opportunity given to the victim to respond. Ibid at 1213.
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distinction); Sayed v Editor, Cape Times, & another 2004 (1) SA 58 (C), 63 ('Sayed')(Overlap
between requirements.)
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test based on intention). See also JR Midgley 'Intention Remains the Fault Criterion Under the Actio
Injuriarum' (2001) 118 SALJ 433.
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The same applies to other mistakes that relate to elements of the plaintiff's cause of action, such
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D Milo 'The Cabinet Minister, the Mail & Guardian, and the Report Card: The Supreme Court of
Appeal's Decision in the Mthembi-Mahanyele Case' (2005) 122 SALJ 28 ('The Cabinet Minister') at
38-9.

Bogoshi indicates that the reasonableness of the publication might also justify it. In
appropriate cases, a defendant should not be held liable where the publication is
justifiable in the circumstances — where the publisher reasonably believes that the
information published is true. The publication in such circumstances is not unlawful.
Political speech might, depending upon the context, be lawful even when false provided
that its publication is reasonable. (See in this regard the test for reasonableness in
Bogoshi . . . .) This is not a test for negligence: it determines whether, on grounds of
policy, a defamatory statement should not be actionable because it is justifiably made
in the circumstances.482

The objection to Lewis JA's analysis is that the test for lack of unlawfulness — which
Lewis JA essentially states to be whether the publisher held a reasonable belief in
the truth of the publication — on the one hand, and the negligence enquiry
envisaged at the stage of fault, on the other, overlap to such a great degree. This is
especially evident where Lewis JA applies the law to the facts. Thus, after discussing
the unlawfulness stage of the enquiry, Lewis JA moves on to the fault stage, and
states that 'much of what has been said above is relevant here too'. 483 This confusion
is unhelpful to the development of our law of defamation. The key policy test to be
applied is that of reasonableness: in all the circumstances, can it be said that the
publication was reasonable?484
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As to the second issue flagged above, the form of fault that now applies in media
defamation law is clearly negligence. This has been acknowledged by the
Constitutional Court in Khumalo485 as well as the Supreme Court of Appeal in
Mthembi-Mahanyele.486 A jurisprudence is already developing in regard to the
482
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policy enquiry that depends on all relevant considerations, and a defence of absence of negligence
is qualitatively different; most importantly, it adds the defence of reasonable mistake, which
means that the defendant is not liable if he or she reasonably believed that the material was true
at the time of publication, without any further enquiry into the broad policy considerations on
which a wrongfulness enquiry may depend, such as the tone of the article. G Penfold 'Aspects of
Freedom of Expression in South Africa's Democratic Transition' in C Jenkins, M du Plesssis & K
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('Recent Developments') at 123-124.
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Khumalo (supra) at para 20.
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Mthembi-Mahanyele (supra) at para 46.

ingredients of reasonable conduct.487 We support this move as a negligence standard
accords with recent foreign jurisprudence in a number of jurisdictions, 488 adopts a
flexible standard with which our courts are familiar, and, unlike the actual malice
rule in Sullivan,489 represents a reasonable balance between the right to free speech
and reputation.490 When applying the standard, courts should be careful to not
demand too much of the defendant: the reasonable publication defence rightly
protects the publication of defamatory statements even though they cannot be
proved to be true, provided the publisher has acted reasonably. And, as has been
recognized recently by the House of Lords, in assessing whether a publisher has
acted responsibly on the facts, considerable weight should be accorded to the
editorial judgment of the publisher.491
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The final two issues that require brief analysis are whether the reasonable
publication defence applies to all types of speech, and whether it affects non-media
defendants as well as media defendants. Bogoshi clearly postulates that the defence
applies to speech on all matters of public interest.492 However, an interesting
development in this regard is the decision of Lewis JA (with whom Howie P
concurred) in Mthembi-Mahanyele. Lewis JA, building on Bogoshi, upheld a special
political speech defence — which she termed 'justifiable political speech' — the
effect of which is to negative the presumption of unlawfulness.493 Lewis JA appeared
to regard such speech as information, opinion and arguments concerning
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(1994) 182 CLR 104 (HC). A test of responsible publication also informs the extended defence of
qualified privilege that is now recognised in England. See Reynolds v Times Newspapers Ltd [2001]
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see Milo Defamation (supra) at 206-211.
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Jameel v Wall Street Journal Europe Sprl [2007] 1 AC 359 (HL) at paras 51, 111 and 142.
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Bogoshi (supra) at 1208. The contours of 'public interest' are broad. Cf London Artists v Littler
[1969] 2 QB 375 (CA)(Lord Denning). For an attempt to distinguish between speech on matters of
public interest and private speech, see Milo Defamation (supra) at 138-154.

government and political matters that affect the public.494 The learned judge
grounded her decision on the reach of this defence, on the principle that members of
government must be accountable to the public. There can be no issue taken with
Lewis JA on the need for political speech to be strongly protected in a democratic
society. But to restrict this protection to the category of explicit political speech in
modern circumstances, where there is no clear distinction between private and
public power, poses a threat to freedom of expression.495 Bogoshi already protects
public interest speech that goes beyond purely political speech, as Mthiyane JA in his
dissenting judgment recognises.496 It may be that Lewis JA simply views political
speech as a crystallisation of the general principle in Bogoshi, but if this is the case,
it was superfluous for Lewis JA to introduce the political speech defence.497 In our
view, Lewis JA's judgment should be interpreted as correctly emphasizing the
significance in our democracy of political speech, but it is confusing and
unnecessary for this significance to result in a special defence being created for
political speech to the exclusion of speech on other matters of public interest. 498
In regard to the later issue, there are strong arguments of principle that support
the view that the media should not be placed in a stronger position than ordinary
members of the public.499 Less clear is whether the media, because of their
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potential to inflict greater damage to reputation as a result of widespread
dissemination, should as a matter of constitutional law be placed in a less
advantageous position than other defendants.500 We point out that, while in principle
defensible (and in our view preferable), it is in practice difficult to make distinctions
based on the identity of the defendant (as opposed to, for example, how widespread
the dissemination is): there are formidable difficulties in defining who qualifies as a
member of the media, and this is exacerbated by the convergence of technologies
493
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EHRR 843 at para 64 (Court stated that 'there is no warrant in case law for distinguishing . . .
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liability rule applied.

and digital publication. Further, if the motivating factor for the distinction is the
capacity of the media to inflict greater harm because of widespread publication,
anomalies would arise where individual defendants publish statements widely. 501
A related issue is the standard that should be applied to non-media defendants.
The Bogoshi defence has been developed by the High Court to require that the
appropriate standard of fault for non-media defendants is gross negligence.502 This is
a significant development of the common law because it restricts the erstwhile free
speech rights of non-media defendants and is not necessarily appropriate. 503

(v) Falsity as an ingredient of the plaintiff's cause of action
The traditional position as regards falsity in the South African law of defamation is
that the defendant bears the burden of proving the truth of a statement for the
public benefit.504 This principle was attacked by defendants in a series of exceptions
brought in terms of the Final Constitution. In these varied cases, it was urged —
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unsuccessfully — that freedom of expression required that public officials, 505 or
corporations,506 or individuals suing in relation to a matter of public concern, 507
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See NM v Smith (supra) at para 177 (O'Regan J)(given the scale of damage to an individual that
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analysis of this case, see 'Privacy' § 42.9(b) infra.
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should bear the burden of proving falsity. One difficulty for the defendants in these
cases was that the Supreme Court of Appeal had already commented in Bogoshi —
albeit obiter and in a case decided under the Interim Constitution — that falsity is
not an element of the delict of defamation.508 For instance, in Khumalo HC, van der
Westhuizen J held that although the onus rule could be regarded as a limitation on
the right to free speech and that he was tempted to rule that it 'may well not always
pass the test of a reasonable and justifiable limitation in all situations', the court was
bound by Bogoshi.509 But the judge added that he was 'not necessarily convinced
that the existing common law position on the burden of proof regarding . . .
falsity . . . as a general rule would be in accordance with the Constitution in all
cases, and a fresh look may be warranted'.510
The fresh look desired by van der Westhuizen J was provided by the Constitutional
Court in the appeal: Khumalo v Holomisa. O'Regan J, for a unanimous Court, rejected
the argument that the plaintiff should have to show falsity. The Court acknowledged
the inequities of the present position where the defendant must establish truth:
[The common law] does not directly protect a powerful constitutional freedom of
expression interest for there is no powerful interest in falsehood. Nor does it provide
necessary protection for the constitutional value of human dignity. For, in the main, a
person's interest in their reputation can only further constitutional values if that
reputation is a true reflection of their character.511

The Court also recognised that the rule that the plaintiff need not establish falsity is
invasive of free speech:
The difficulty of proving the truth or otherwise of defamatory statements, and the
common-law rule which lets the risk of the failure to establish truth lie on defendants, in
the absence of a defence of reasonable publication, does cause a 'chilling effect' on the
publication of information. A publisher will think twice before publishing a defamatory
statement where it may be difficult or impossible to prove the truth of that statement
and where no other defence to defamation would be available. 512
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But, the Court held, this 'chilling effect' is reduced considerably by the Bogoshi
defence of reasonable publication, so much so that '[w]ere the Supreme Court of
Appeal not to have developed the defence of reasonable publication . . . a proper
application of constitutional principle would have indeed required the development
of our common law to avoid this result'.513 Therefore, because the Bogoshi defence
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Khumalo HC (supra) at 66 (The Court found that the clear differences in application between the
Interim and Final Constitutions were not sufficient to warrant a different approach to the law of
defamation.)
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struck the appropriate constitutional balance between freedom of expression and
reputation, there was no need for the law to be further developed in this regard.514
The Constitutional Court's judgment is disappointing not least for its failure to
engage meaningfully with the subtleties of the newspaper's contentions. The case
presented an opportunity for the Court to forge a greater protective regime for
speech on matters of public interest by endorsing a rule that, for this type of speech,
the plaintiff bears the burden of establishing falsity. This is the position adopted by
the Supreme Court of the US in Philadelphia Newspapers Inc v Hepps, where the
Court found that the rule was necessary to ensure that true speech on matters of
public concern is not deterred.515 And there is a substantial body of empirical
evidence from England that suggests that the chilling effect caused by the burden of
proof is not exaggerated.516 A good argument can therefore be made that a rule
based on Hepps more properly balances the importance of freedom of speech on
matters of public interest with the right to reputation.517

(vi) Truth for the public benefit
It is well-known that a number of defences to a defamation action exist under
common law.518 One of the crystallized defences is truth for the public benefit or
interest.519 The notion of public benefit has always been interpreted widely; thus in
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Graham v Ker,520 De Villiers CJ stated that '[a]s a general principle, I take it to be for
the public benefit that the truth as to the character or conduct of individuals should
be known'.521
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The decision of the Supreme Court of Appeal in Independent Newspapers
Holdings Ltd & Others v Suliman represents a sharp contrast to the broad approach
to 'public benefit' that is frequently adopted in the common law. 522 The case
concerned the notorious Planet Hollywood bombing in Cape Town in 1998. The Cape
Times published articles accompanied by photographs a few days after the bombing,
which gave rise to a defamation claim by the plaintiff. The defamatory meaning of
the articles was that the plaintiff was suspected by the police of being implicated in
the bombing and had been arrested at the airport while attempting to leave South
Africa.523 Marais JA (with whom Scott JA and Mthiyane JA concurred) stated that he
had 'no hesitation in finding that the defamatory aspects of the articles were true'. 524
The 'troublesome aspect of the case' was the issue of public benefit or interest,
which the judge thought was 'wholly unhelpful in failing to provide any indication of
what is meant by public benefit or interest'.525 In Marais JA's opinion the clash
between free speech and the rights to dignity and privacy means that even if there
is a legitimate public interest in a particular topic, it would not follow that any
information of relevance to that topic may be published. Instead, what is required is
an ad hoc assessment of what weight should be assigned to the respective interests
in the particular circumstances of the case.526 The consequences of the premature
disclosure of the identity of a suspect are, Marais JA held, so traumatic to the person
concerned that greater weight in this context should be given to the rights of dignity
and privacy; all the press are at liberty to do until the suspect appears in court is to
inform the public that an unnamed suspect has been arrested and questioned by the
police. In addition, it
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would not generally be in the public interest for the identity of a suspect to be
known prematurely.527 In so far as the photograph of the suspect is concerned, the
fact that legislation restricts at a criminal law level the publication of the photograph
521
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'leaves little, if any, room for the conclusion that it is in the public interest to publish
such a picture'.528 Nugent JA (with whom Ponnan AJA concurred) disagreed with the
majority in regard to the 'public benefit' aspect of the decision. 529 His view was that
the arrest of a person on a serious charge is always a matter of public concern, and
this applies no less to the identity of that person.530
The restrictive interpretation of the 'public benefit' aspect of the truth defence
adopted by Marais JA constitutes a restriction on freedom of speech that, we submit,
is difficult to justify. Marais JA's approach is effectively to segment the defamatory
information into specific items that are each then separately tested against the
'public benefit' requirement. Thus general information on the prevention of crime is
in the public interest, but disclosing a suspect's identity (including his photograph) is
not.531 This results in the undesirable position that a true statement (the suspicion of
involvement of the plaintiff) conveyed in regard to a matter of general public interest
(the Planet Hollywood bombings) may not be published without being mulcted in
damages, because that statement includes details that are regarded as not being in
the public interest (the details of the identity of the plaintiff). Marais JA's consolation
to the press — that the identity of the suspect can be revealed once he appears in
court — does not adequately value freedom of the press.
A better conception of press freedom is proffered by Nugent JA, who stated that
'the protection that is afforded to press freedom must mean that it will generally be
in the public interest for truthful matter to be published'.532 A similar
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approach was adopted in the leading decision of the House of Lords: Jameel.533 An
article identified the claimant as a corporation whose account was being monitored
to prevent it from being used for terrorist funding. As Lord Hoffmann ruled, the issue
of public interest had to be determined by looking at the article as a whole, rather
527
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the defence at all.

than by isolating the defamatory statement.534 The thrust of the article was clearly in
the public interest.
In our opinion, a similar approach should be applied in South African law. If the
broad approach sanctioned in the Jameel case was adopted, it would follow that
Suliman was wrongly decided; the thrust of the article — about the arrest of a
suspect in the Planet Hollywood bombing in Cape Town — was clearly in the public
interest.535

(vii) Remedies: Interdicts, damages and the amende honorable
The final issue to highlight in regard to the impact of the Constitution on the law of
defamation relates to the remedies that the plaintiff may obtain. 536 These remedies
also need to balance the importance of the competing interests of freedom of
expression and reputation. We discuss, in turn, prior restraints on speech, damages,
and apologies and retractions.
The commitment to freedom of expression means that prior restraints on
expression should be sparingly granted in defamation cases, particularly where the
statements concern matters of public interest.537 It was for this reason that in
Mandela v Falati, Winnie Mandela failed in her application to restrain the respondent
from making defamatory statements about her.538 Van Schalkwyk J held that 'in
general no politician should be permitted to silence his or her critics. It is a matter of
the most fundamental importance that such criticism should be free,
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open, robust and even unrestrained.' One of the most compelling factors that
should weigh heavily against the granting of interim interdicts in the context of
defamation was identified by the court in Lieberthal:
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The Court must also take into account that even though the applicant seeks only
temporary relief at this stage the effect of granting the remedy will be to stop 702 [a
radio station] from broadcasting on this matter until the defamation action is
completed. This could conservatively take more than two years. Granting temporary
relief at this stage is therefore tantamount to granting final relief. The balance of
convenience therefore favours 702.540

The rule in defamation cases has traditionally been that publication will not be
restrained if the defendant has a sustainable case.541 However, as a result of a
significant obiter dictum of the Supreme Court of Appeal in a non-defamation case,
Midi Television (Pty) Ltd t/a e-TV v Director of Public Prosecutions (Western Cape),
courts faced with applications for interim interdicts in defamation cases should now
enquire whether:
the prejudice that the publication might cause . . . is demonstrable and substantial and
there is a real risk that the prejudice will occur if publication takes place. . . . [E]ven
then publication will not be unlawful unless a court is satisfied that the disadvantage of
curtailing the free flow of information outweighs its advantage. 542

The result of the proper application of the Midi Television test is that interim
interdicts against defamatory publications should now only be granted in the most
exceptional of cases, where the merits clearly favour the applicant, and
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where an award of damages or a right of reply543 will not adequately remedy the
harm caused to the applicant's reputation.544
The major remedy sought in defamation cases is an award of damages. In
quantifying these damages, courts need to calibrate the impact the award will have
on freedom of expression, not just in relation to the particular defendant, but also in
539
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on the right to freedom of expression. Tsichlas & Another v Touch Line Media (Pty) Ltd 2004 (2) SA
112 (W). See also Petro Props (Pty) Ltd v Barlow & Another 2006 (5) SA 160 (W) at para 57
(rejecting application for final interdict that would have had the effect that the respondents 'may
no longer speak out, may no longer champion their cause, may no longer seek to persuade.')
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42.9(c)(iv)(bb) infra.
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regard to other publishers. The Supreme Court of Appeal has recognised the
restrictive effect of a substantial damages award: 'too high an award of damages
may act as an unjustifiable deterrent to exercise the freedom of expression and may
inappropriately inhibit the exercise of that right'.545 The Supreme Court of Appeal has
also effectively jettisoned the notion that punitive damages may be awarded in
defamation cases.546 Courts should accordingly exercise great care to ensure that
damages awards are not set at a level that would inhibit the future exercise of
freedom of expression.547
Finally, we should mention the remedy known in Roman-Dutch law as the amende
honorable. Under this remedy, the plaintiff could claim an apology and retraction
from the defendant instead of damages. The leading modern case that adopts this
remedy is Mineworkers Investment Co (Pty) Ltd v Modibane.548 The plaintiff sought
an interdict and damages in regard to allegations made by the defendant and
published in various newspapers that the plaintiff was incompetent and dishonest. At
trial, counsel for the plaintiff argued that the defendant should be ordered to pay
damages unless he published an advertisement containing an apology in The
Business Day. This raised the crisp issue of whether relief such as that sought by the
plaintiff was competent. Willis J held that the amende honorable,
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though it had fallen into desuetude, had not been abrogated by disuse; 549 it was
merely forgotten: 'a little treasure lost in a nook of our legal attic'. 550 According to
the judge, even to the extent that the remedy was no longer part of South African
544
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law, the Constitution allowed such a remedy to be developed. 551 Damages awards
often fail to achieve an appropriate balance between free speech and reputation; not
only may damages ruin defendants financially, but they will often not operate to
vindicate the reputation of the plaintiff effectively.552 Willis J thus granted relief in the
form of damages but made that relief effective only in the event that the defendant
did not publish an apology (the wording of which was suggested by the plaintiff) in a
national newspaper.
This creative decision by Willis J represents a salutary reminder that in defamation
cases the relief needs to achieve a harmonious balance between vindicating the
reputation of the plaintiff, and only restricting free speech to the extent necessary. 553
Damages awards are often blunt instruments to achieve this balance. 554 Alternative
remedies such as rights of reply,555 apologies and retractions, and declarations of
falsity,556 should in principle be considered as discretionary alternatives to damages
awards, depending on the facts of the case.557 The potential development of an
apology remedy has recently received renewed impetus in the judgments of
Mokgoro J and Sachs J in Dikoko. As Mokgoro J stated:
A remedy based on the idea of ubuntu or botho could go much further in restoring
human dignity than an imposed monetary award in which the size of the victory is
measured by the quantum ordered and the parties are further estranged rather than
brought together by the legal process. 558

(b) The law of privacy
Like defamation, the protection of individual and corporate privacy often comes
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into conflict with the right to freedom of expression.559 Many of the constitutional
issues echo the problems encountered in defamation law where a reconciliation of
reputation and free speech must be effected, and will not be repeated here. 560
However, two issues that have recently engaged our courts require further attention
as a matter of free speech law. The first is whether the action for invasion of privacy
should be developed to hold the media to a negligence standard.561 The second is
how the defence of 'public interest' has been interpreted to justify either an intrusion
into private life or the publication of private facts.

(i) Lack of negligence in media privacy cases
At common law, liability for invasion of privacy is based on animus injuriandi, the
intention to invade the plaintiff's privacy.562 Some commentators have opined that
the liability of media defendants for invasion of privacy should parallel the position
that applies in defamation; negligence on the part of such defendants would be
sufficient for the imposition of liability.563 The Constitutional Court had occasion to
consider this issue in NM v Smith.564 The plaintiffs had been involved in controversial
clinical HIV trials at the University of Pretoria which Patricia de Lille, a prominent
opposition politician, had investigated. Several years later the plaintiffs were
identified as being HIV-positive in de Lille's biography where the trials were
discussed. They sued de Lille, the author of the biography and the publisher in the
High Court, arguing that the disclosure of their identities and HIV status had been
made without their consent and was therefore unlawful. They also argued that the
defendants had acted intentionally or alternatively they had been negligent and that
the common law should be developed to recognise liability for negligent disclosures
of private medical facts. The defendants argued that they did not act with fault
because they believed that the plaintiffs had consented to the disclosure. The basis
for this argument was that the plaintiffs had consented to the disclosure of their HIV
status for purposes of an external report commissioned by the University of Pretoria
following complaints about the clinical trials. The High Court held that the principles
in Bogoshi
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applied.565 Schwartzman J held that the defendants had not acted intentionally and
were not negligent before they were notified about the error because there was
nothing in the University of Pretoria report that indicated that the names of the
plaintiffs were confidential.
The Constitutional Court's decision revealed a sharp division amongst certain
members of the Court.566 The judges were unanimous that confidential medical
information lies at the core of a person's right to privacy, and the majority accepted
that one's HIV status in the South African context deserves heightened protection
against disclosure, especially given the potential intolerance and discrimination that
may result.567
The disagreement in the Court concerned the issue of whether the defendants
were liable for the initial publication of the book. The majority judges, led by Madala
J, held that the defendants were liable for breaching the privacy and dignity of the
plaintiffs on the basis of intention. The defendants were, according to the majority,
'aware that they had not obtained the express informed consent of the [plaintiffs] to
publish their HIV status',568 or at least 'foresaw the possibility that consent had not
been given'.569 Madala J therefore did not need to consider whether defendants in
privacy cases should be liable for the negligent disclosure of private facts.570
Langa CJ concurred with the result reached by the majority but for different
reasons. According to him, the evidence fell short of establishing that the defendants
had acted with intention.571 However, the common law had to be developed under
the Constitution so that negligence becomes the basis for liability for media
defendants in privacy cases: a media defendant would have to show that it acted
without negligence to escape liability, whereas the traditional approach of intention
continues to apply to non-media defendants. In Langa CJ's words: 'It is . . .
constitutionally appropriate that the media should be held to a higher standard than
the average person'. Langa CJ regarded the author and publisher as media
defendants because they were 'professionals involved in the distribution of
565
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information for commercial gain'.572 In his view, it was not sufficient for the
defendants
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to rely simply on the University report; they had an additional duty to ensure that
the plaintiffs had consented to disclosure outside the report.
Like Langa CJ, O'Regan J — the lone dissenter in the case — also held that the
defendants lacked intention.573 At least 'for purposes of this case', it was also
necessary to develop the law of privacy to include a test of negligence for media
defendants; the media are immensely powerful and it is appropriate to confer
special obligations on the media.574 But, unlike Langa CJ, O'Regan J did not find that
the facts disclosed negligence on the part of the author and publisher; the author's
reliance on the University of Pretoria report was defensible on free speech
grounds.575
What to make of NM v Smith? The majority's puzzling and, with respect, incorrect
approach to the factual question of intention576 had the disappointing result that the
judges did not engage with the central free speech issue at the heart of the case —
whether in privacy cases the media should be burdened with liability for negligence,
in contrast to the more generous standard of intention that traditionally applies to
non-media defendants. We contend that Langa CJ and O'Regan J in this regard are in
principle correct: as Sachs J stated in his concurring judgment, 'the principles
developed in [Bogoshi] are eminently transportable to the law of privacy'. 577 There
are sound justifications for the view that the negligence standard of liability is
appropriate in balancing the demands of freedom of expression with the rights to
572
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dignity, privacy and reputation.578 There is also a formidable argument to support the
view that persons who publish to the world at large in a professional capacity should
bear special obligations to check their facts;579 an approach that allows such
publishers to rely on lack of
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intention to escape sanction would undermine the right to human dignity of the
plaintiff.580

(ii) The public interest defence
A crucial consideration in reconciling the conflict between the right to privacy and
the right to freedom of expression is whether the publication complained of is in the
public interest.581 The leading pre-constitutional case that articulated this defence
was Financial Mail (Pty) Ltd v Sage Holdings Ltd & Another, where the Appellate
Division held as follows:
[I]n a case of the publication in the press of private facts about a person, the person's
interest in preventing the public disclosure of such facts must be weighed against the
interest of the public, if any, to be informed about such facts. 582

There is a paucity of authority on the limits of the public interest defence after the
enactment of the Interim Constitution. Three decisions set the ground rules. In the
first decision, MEC for Health, Mpumalanga v M-Net & Another,583 the applicant
launched an eleventh hour application to prevent the broadcast of an exposé by
Carte Blanche, an investigative journalism programme, concerning alleged
malpractices in the treatment of women who underwent voluntary abortions at a
hospital in Groblersdal that fell under the jurisdiction of the applicant. The Court held
that even on the assumption that the Carte Blanche team used questionable
methods to obtain the information,584 this should not prevent it from carrying out its
constitutional obligation to inform the public of information of clear public concern,
578
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especially given that no patient's right to privacy had been infringed.585 The right of
privacy of the hospital staff had to be outweighed by the right of the public to be
informed of alleged malpractices at the public hospital. 586 Bertelsmann J continued:
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The enshrinement of the freedom of expression in s 16 of the [Final] Constitution now
places a much greater emphasis upon the public's right to know and will consequently
weigh the scale more firmly in favour of the right to disseminate news and the media's
obligation to inform. The information at issue here is of the kind which is essential to
enable the public to judge the performance of public officials and the politicians
responsible for them.587

The Court also articulated a powerful argument against even temporary bans on
publication: 'It is of the very essence of news that, as the word implies, current
events should be brought to the attention of the public as soon as possible.'588
The second major decision on public interest gestured at the significance of the
status of the plaintiff in balancing privacy and freedom of expression. An
entertaining set of facts confronted the court in Prinsloo v RCP Media Ltd t/a
Rapport.589 The applicant and his partner were advocates based in Pretoria. They had
achieved some notoriety, not least because of stories that had been published
concerning the applicant's partner's breast implants and her aspirations to be a
singer, actor and model.590 The applicant sought an order directing the Rapport
newspaper to return to the applicant an index print containing photographs of the
applicant, his partner and a third person allegedly engaged in various sexual
adventures.591 Van der Westhuizen J correctly accepted that the information at issue
was private: 'a photographic image of people involved in conduct of an intimate
sexual nature . . . represents a view, or a peep . . . of a split second into the most
intimate privacy of the persons involved.'592 In balancing this interest against the
right to freedom of expression, van der Westhuizen J accepted that the right
protected publication of even mundane issues and gossip but that, in intimate
sexual cases, the rights to dignity and privacy 'would weigh much heavier in the
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Ibid at paras 24 and 27.

586

Ibid at para 28.
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MEC for Health (supra) at para 28.

588

Ibid at para 29. See also Observer and Guardian v UK (1992) 14 EHRR 153 (imposition of a delay
may deprive a story of its value and interest); see also 'Prior restraints' § 42.9(h) infra. For criticism
of the MEC for Health decision, see J Neethling 'Indringing in Privaatheid en die Openbare
Inligtingsbelang' 2003 TSAR 572.

589

2003 (4) SA 456 (T)('Prinsloo').

590

The applicant's partner had been nicknamed 'Advocate Barbie'.

591

The index print had apparently been handed to Rapport after the applicant had taken the film on
which the images were recorded to a photography shop for development.

592

Prinsloo (supra) at 468.

competition with free expression'.593 On the facts, claims by Rapport that it could
invoke the public interest defence were rightly rejected by the Court; it mattered
not, for example, that the applicant and his partner were advocates, or were to some
extent in the public eye.594 'It is not clear to me', held van der Westhuizen J, 'whether
it is the public interest which is at stake here, or rather the
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curiosity of a bored and frustrated public, and perhaps specifically of the readers of
Afrikaans newspapers and magazines'.595
The final noteworthy case is perhaps the leading post-constitutional discussion of
the concept of public interest: Tshabala-Msimang v Makhanya.596 The Sunday Times
published an article entitled 'Manto's Hospital Booze Binge' in which it claimed that
the Health Minister's medical records of two hospital stays revealed the (large)
amounts of alcohol she had consumed both before and after her shoulder surgery.
The Health Minister (and the hospital) sued the newspaper principally for the return
of the copies of the records, and also urged the court to interdict it from further
commenting on the records. On the first issue, Jajbhay J concluded that the National
Health Act,597 which in general prohibits access to, and disclosure of, medical
records,598 buttressed by the constitutional rights to privacy and dignity, meant that
the Minister's medical records had to be returned to the hospital.599
The real significance of the decision for media freedom, however, lies in Jajbhay
J's approach to the Minister's claim for an interdict to prevent the newspaper from
further commenting on the medical records. Although, in the view of the Court,
public interest 'is a mysterious concept' that can be likened to 'a battered piece of
string charged with elasticity',600 the public has a right to be informed about public
figures and the facts showed that the 'revelations made are relevant to the
[Minister's] performance of her constitutional and ministerial duties'. 601 Even though
the information was unlawfully obtained, 'there was in fact a pressing need for the
593

Ibid at 469.

594

Ibid at 472-474.

595

Ibid at 473. Curiously, despite this line of reasoning, van der Westhuizen J ultimately permitted
Rapport to retain possession of the index print on pragmatic grounds; a number of legal
proceedings between the parties in relation to the index print were pending and Rapport may have
needed to refer to the index print in the course of these proceedings. Ibid at 476.
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[2007] ZAGPHC 161 ('Tshabalala-Msimang').
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Act 61 of 2003 ('Health Act').

598

Health Act ss 14 and 17.
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Tshabalala-Msimang (supra) at para 33. One could argue that the Health Act is unconstitutional to
the extent that it does not provide for a defence of public interest with respect to the disclosure of
medical records. See, for example, P de Vos 'Advertisements, Acts and a Right to Know the Truth'
Business Day (26 September 2007).

600

Tshabalala-Msimang (supra) at para 37.

public to be informed about the information contained in the medical records'.
Jajbhay J held, further, and echoing the democracy rationale for freedom of
speech,602 that 'the publication . . . was capable of contributing to a debate in our
democratic society relating to a politician in the exercise of her functions.' 603 He
therefore refused to grant an interdict.
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Some concluding remarks that flow from this troika of post-Constitution privacy
cases are appropriate. First, both Tshabalala-Msimang and MEC for Health endorse
the proposition that even where the media has unlawfully obtained or accessed
information of public concern, this factor is not necessarily of sufficient weight to
restrain publication. This is surely right, though the media should take note that
journalists and editors can still be held criminally liable and, in the criminal context,
the public interest value of the information is likely to mitigate sentence, rather than
to negate liability.604
Second, as illustrated most strikingly by the Prinsloo case, even public figures are
entitled to object to the disclosure of intimate information, such as the graphic
details and photographs depicting their sex lives. The intensity of the invasion of
privacy has always played a role in balancing privacy and public interest.605 To
provide one example, a politician who packages himself to the public as happily
married cannot complain if the media expose his extra-marital affairs, though he
would be entitled to object to the publication of intimate photographs evincing the
affair.606
Third, it is desirable that issues such as alleged hypocrisy on the part of public
officials be properly ventilated and debated. Thus in Tshabalala-Msimang, the
601

Ibid at para 44.
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See § 42.5(b) supra.
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Tshabalala-Msimang (supra) at para 46 (However, the judge later states obiter, in a section headed
'General comments on the conduct of journalists', that the newspaper 'should have thought long
and carefully about suitable alternatives before they chose to release this information'. Ibid at para
54. This observation not only contradicts Jajbhay J's earlier findings on public interest, but, derives
from a narrow understanding of media freedom. To suggest that the media must elect not to
publish matters of public interest and must rather, for example, report the allegation to the police,
is to undermine the role of the media in our democracy.)

604

However, there is some merit in the proposition that as a matter of constitutional law, a public
interest defence should operate in regard to criminal offences such as trespass that are committed
by members of the media in the bona fide exercise of their right to inform the public on matters of
public concern.
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See Neethling Law of Personality (supra) at 248.
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See, for example, Greeff v Protection 4 You (Pty) Ltd, Unreported, Transvaal Provincial Division (9
March 2007)(DVD containing footage of Springbok rugby players in the nude restrained); Campbell
v MGN Ltd [2004] 2 AC 457 (HL)('Campbell')(publication of photograph and details of drug
addiction treatment not justifiable); Theakston v MGN Ltd [2002] EMLR 22 (Publication of article
about role model's visit to brothel in the public interest, but photograph not justifiable); Von
Hannover v Germany (2005) 40 EHRR 1 (Photographs of Princess Caroline depicting aspects of her
daily life violated her privacy). Cf A v B plc [2003] QB 195 (CA)(Article concerning details of
footballer's extra-marital affairs in the public interest).

broader context of the article concerning the Health Minister's medical records was
reportage by the Sunday Times that alleged that the Health Minister was an
alcoholic coupled with her numerous public statements about the dangers of alcohol
abuse.607 Exposure of hypocrisy on the part of public officials or figures is
quintessentially in the public interest; such publication serves the democracy and
truth rationales for freedom of expression.608
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Finally, as many of these observations illustrate, the status of the plaintiff is of
crucial significance in reconciling the tensions between free speech and privacy. 609 In
cases involving private figures, for instance, a publisher will need to ensure that it
can point to the public interest value of the story to mount an argument that it was
justifiable to identify the plaintiff, even though he or she is a private figure. 610 That
task will be much easier in the case of people who are already public figures,
particularly if they are government officials.

(c) Restrictions designed to serve the administration of justice
Speech concerning the judicial process is subjected to significant restrictions in our
law. These restrictions hamper the ability of members of the public and the media to
comment on the judiciary and its decisions or on forthcoming or on-going criminal or
civil trials, and, in some instances, exclude the media and the public entirely from
judicial proceedings. Restrictions such as these clearly impact upon the right to
freedom of expression, but the assessment of whether the restrictions are justifiable
is particularly fraught because, as with many other areas of free speech law, a
number of competing values are implicated. For example, in the case of the sub
judice rule, the right of an individual to a fair trial and to privacy may be undermined
by adverse publicity, and, in the case of the offence of scandalising the court, the
broader value of the maintenance of the administration of justice is at play.
The first major area of law of relevance we discuss here is the open justice
principle — including broadcasting the courts and tribunals — and the exceptions to
that principle. Thereafter, two areas within contempt of court law are analysed: the
crime commonly known as 'scandalising the court' and the sub judice rule.
607

Tshabalala-Msimang (supra) at para 12.
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The recognition of the hypocrisy principle is well-rehearsed in English law. See, for example,
Campbell (supra)(publication of allegation of drug addiction of model, where she had previously
stated that she had no drug problem, in the public interest). Cf McKennitt v Ash [2007] EMLR 113
(CA) (alleged inconsistency with broad statements of aspirations of celebrity on her website not
sufficient to permit book publisher to rely on public interest defence). See generally Milo
Defamation (supra) at 144-54 (Arguing that one guiding principle when dealing with the private
lives of public figures is the notion of trustworthiness in public life.)
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See, for example, M Tugendhat & I Christie The Law of Privacy and the Media (2002) 361-363;
Neethling Law of Personality (supra) at 246-247; Burchell Personality Rights (supra) at 416.
However, the US approach, which justifies privacy invasion based on the 'newsworthiness' test, is
over-broad and should be rejected. For a summary of US law in this regard, see P Siegel
Communication Law in America (2002) 90-95.

610

See, for example, NM v Smith (supra) at para 154 (The publisher could not justify the identification
of three private figures who were HIV-positive as being in the public interest.) See also Peck v UK
(2003) 36 EHRR 41 (CCTV footage of private figure who cut his wrists on a public street
unjustifiable invasion of his privacy.)

(i) The principle of open justice
'Every Court of justice is open to every subject of the King'.611 So held Lord Halsbury
in the locus classicus in English law that expostulated the principle of open justice. 612
In general, this principle has been followed in South African law; court proceedings
are usually open to the public,613 though numerous exceptions
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exist.614 The leading case that articulates the principle of open justice in South
African law is the decision of the Constitutional Court in South African Broadcasting
Corporation Ltd v National Director of Public Prosecutions & Others.615 The case is
discussed in greater detail below when we consider the broadcasting of court
hearings.616 Suffice to say for present purposes that the Court accepted that open
justice is a constitutional principle that emerges from the co-incidence of a number
of rights and values that are entrenched in the Constitution: the right to freedom of
expression, especially the right of the public to receive information and ideas; 617 the
rights to a fair criminal trial and public hearing;618 and the foundational values of
accountability, responsiveness and openness.619 The Constitutional Court has also
accepted the following laudatory rationales for the open justice principle:

611

Scott v Scott [1913] AC 417, 440.

612

For a detailed discussion of the English position, see J Jaconelli Open Justice: A Critique of the
Public Trial (2002). See also Barendt Freedom of Speech (supra) 338-351.
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See, for example, Supreme Court Act 59 of 1959 s 16; Criminal Procedure Act 51 of 1977 s 152; FC
ss 34 and 35(3)(c); R v Maharaj 1960 (4) SA 256 (N); Financial Mail (Pty) Ltd v Registrar of
Insurance 1966 (2) SA 219 (W), 221; Prinsloo (supra) at 462.
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For some of the more important exceptions, see § 42.9(c)(ii) infra.
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2007 (1) SA 523 (CC), 2007 (2) BCLR 167 (CC)('SABC v NDPP').
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See 'Broadcasting of enquiries and judicial proceedings' § 42.9(c)(iii) infra.
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SABC v NDPP (supra) at para 24.
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Ibid at para 30. For discussion of the open justice principle in the context of the rights to a fair civil
hearing and criminal trial, see J Brickhill & A Friedman 'Access to Courts' in S Woolman, T Roux, J
Klaaren, A Stein, M Chaskalson & M Bishop (eds) Constitutional Law of South Africa (2nd Edition,
OS, November 2007) Chapter 59, 59-83 – 59-85; F Snyckers & J le Roux 'Criminal Procedure: Rights
of Arrested, Detained and Accused Persons' in S Woolman, T Roux, J Klaaren, A Stein, M Chaskalson
& M Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, July 2006) Chapter 51, 51120 – 51-123.

619

SABC v NDPP (supra) at para 32. See also ibid at paras 97-8 (Moseneke DCJ). The Court's
recognition of the right to open justice as an independent right that is based upon other rights and
values in the Constitution is regarded as a 'judicial innovation' by Robert Danay and Jake Foster,
'The Sins of the Media: The SABC Decision and the Erosion of Free Press Rights' (2006) 22 SAJHR
263, 572. Much international jurisprudence houses the principle within the right to freedom of
expression. See, for example, H Fenwick & G Phillipson Media Freedom under the Human Rights
Act (2006) 168.

Closed court proceedings carry within them the seeds for serious potential damage to
every pillar on which every constitutional democracy is based . . . . Seeing justice done
in court enhances public confidence in the criminal-justice process and assists victims,
the accused and the broader community to accept the legitimacy of that process. Open
courtrooms foster judicial excellence, thus rendering courts accountable and
legitimate.620

Open justice thus serves a number of the rationales that reflect the traditional
justifications for freedom of expression:621 it enhances the pursuit of truth; promotes
democracy; allows the public to understand how courts work; facilitates the
extension of courtroom debates to other areas of society;622 and provides an outlet
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for the public to vindicate its sense of justice in regard to criminal and civil
matters.623
To the extent that open discussion enhances the right to a fair criminal or civil
trial, the right of the media to report on court proceedings and the litigant's rights go
hand in hand. But the issue of open justice from the perspective of freedom of
expression becomes most acute where these interests conflict, for example, when a
litigant wishes the details of the proceedings to remain private, or where interests
such as national security are invoked by the state. Where the state or parties to
litigation do not wish the proceedings to be transparent, do the public and the media
have a freedom of expression right — in its crystallized open justice form — to
attend and report fully on the court proceedings?624
As the Constitutional Court has recently acknowledged,625 the presumption should
be in favour of open proceedings and full reportage.626 That presumption should be
rebutted only if cogent reasons exist that show why the desire of the state or the
620

Shinga v The State & Another 2007 (4) SA 611 (CC), 2007 (5) BCLR 474 (CC), 2007 (2) SACR 28
(CC) at paras 25-6 (Although these comments were made in the context of criminal proceedings,
they apply with equal force in civil cases.) See also SABC v NDPP (supra) at paras 29-32 (Open
courtrooms ensure accountability, limit high-handed behaviour by judicial officers, and prevent
railroaded justice); ibid at para 139 (Sachs J)(there should be greatest degree of public
involvement); S v Mamabolo (e-TV intervening) 2001 (3) SA 409 (CC), 2001 (5) BCLR 449 (CC),
2001 (1) SACR 686 (CC) at para 29 (Openness ensures that citizenry know what is happening in
courts so that they can discuss the conduct of courts). See, generally, Jaconelli (supra) at 34-48.
For more on the principle of openness, see S Woolman & H Botha 'Limitations' (supra) at § 31.7.
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See § 42.5 supra.

622

See Named Person v Vancouver Sun 2007 SCC 43 ('Named Person') at para 81.
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Press-Enterprise Co v Superior Court of California 464 US 501, 509 (1984). For a useful analysis of
how open justice celebrates these values, see I Cram A Virtue Less Cloistered: Courts, Speech and
Constitutions (2002) Chapter 1.
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This raises the difficult theoretical point of whether the right to free speech envisages a positive
obligation to provide access in this context. For some discussion on this point, see Barendt
Freedom of Speech (supra) at 339-340.
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Independent Newspapers (Pty) Ltd v Minister for Intelligence (Freedom of Expression Institute
Intervening as Amicus Curiae) 2008 (5) SA 31 (CC) at para 54 ('Independent Newspapers')
('Ordinarily, the starting point is that court proceedings and so too court records must be open to
the public'). This case is discussed in detail in § 42.9(c)(iii) infra.

parties to keep information from the public should prevail.627 Two High Court
examples that emphasise this point of departure are worthy of mention; the first
concerned privacy interests, and the second, nuclear secrets. In Prinsloo v RCP
Media t/a Rapport, the applicants argued that the hearing of their application should
take place in camera because of the salacious facts of the case. 628 Van der
Westhuizen J held:
Intimate personal details are often disclosed in courtrooms in front of members of the
public and the media. This is unfortunate for the individuals involved, but their privacy
is in such cases outweighed by values such that courts in a democratic country function
with transparency, so that any member of the public can see that justice is being done.
It is not
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uncommon for a nervous, embarrassed and emotionally fragile plaintiff in a divorce
court to have to explain under oath in a courtroom filled with a large number of
onlookers, how a spouse committed adultery or how alcoholism, drug abuse, family
violence, or even incest wrecked a marriage, and for the victims of violent crime to
have to explain in front of the public and the media how the death, rape or mutilation of
oneself or a loved one, such as a child, was experienced and how it may have ruined
people's lives.629

In the nuclear secrets case, S v Geiges,630 the state sought an order under, inter alia,
s 52(1) of the Nuclear Energy Act631 that the trial of persons accused of smuggling
nuclear technology be heard in camera. The effect of such an order would have been
to exclude all members of the public (including the media) from the trial, prohibit the
disclosure of the evidentiary record adduced at the trial, and to prevent the
disclosure of the identities or identifying information of expert witnesses. The Court
rejected the state's application. Labuschagne J affirmed that the public has a
legitimate interest 'in all criminal trials and are entitled to be kept informed in that
regard'. The Final Constitution requires courts to observe the principle of open justice
in the conduct of proceedings, recognizes the central role of the media in ensuring
open justice and permits 'only the narrowest demonstrably justifiable infringement
626

The principle of open justice has been extolled in numerous jurisdictions. For US law, see the US
Supreme Court's decisions in Richmond Newspapers v Virginia 448 US 555 (1980) and Globe
Newspaper Co v Superior Court 457 US 596 (1982). The Canadian Supreme Court has pronounced
upon the importance of open justice on numerous occasions. See, for example, Canadian
Broadcasting Corp v New Brunswick (Attorney General) [1996] 3 SCR 480 at para 22; Re
Vancouver Sun [2004] 2 SCR 332 at para 23; Named Person (supra) at para 81.

627

See Independent Newspapers (supra) at paras 44-5 (Limitations on the open justice principle could
occur by way of a law of general application (such as s 56 of the Childrens' Act 38 of 2005 which
provides that proceedings of a childrens' court are closed), or may be attenuated by a court
exercising its inherent power under FC s 173 to regulate its own process, in the interests of
justice.)
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Prinsloo v RCP Media Ltd t/a Rapport 2003 (4) SA 456 (T). See § 42.9(b) supra, where this case is
discussed in greater detail.
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Prinsloo (supra) at 462.
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[2007] ZAGPHC 46 ('Geiges').

631

Act 131 of 1999.

of the right of access to open court proceedings'.632 Significantly, the 'starting-point
should . . . be that trial proceedings should be held in open court unless there are
compelling reasons to close the doors of the court to the media and/or the public'. 633
Further, the blanket orders sought in regard to the names of witnesses and nuclear
experts who would be testifying were clearly overbroad; all the State had done was
to articulate a 'general apprehension of recruitment of the witnesses by elicit
nuclear proliferation networks', without alleging or proving any causal link between
the act of testifying and harm to the witnesses.634 The state had also failed to
distinguish between witnesses whose identity was already in the public domain and
those that were not.635
The cases that we have discussed thus far concern the classic illustration of the
open justice principle: that courts must be open to the public. One specific
application of open justice that requires special mention is access to court
documents. In the leading case, Independent Newspapers (Pty) Ltd v Minister for
Intelligence, the Constitutional Court confirmed, for the first time in South African
law, that '[f]rom the right to open justice flows . . . the right to have access to papers
and
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written arguments which are an integral part of court proceedings'. 636 The case
concerned an application by a newspaper group to compel disclosure to the public of
certain documents that formed part of the record of proceedings before the
Constitutional Court, brought by the former Director-General of the National
Intelligence Agency, Billy Masetlha, against the President of South Africa. 637 A day
632

Geiges (supra) at para 61.

633

Ibid at para 80. The Court also stated that it was 'probably obliged' to release non-sensitive
documentation and evidence under the open justice principle. Ibid at para 71.

634

Ibid at paras 74, 77.
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Ibid at para 79.
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Independent Newspapers (supra) at para 39. For foreign law recognising the same principle, see
Edmonton Journal v Alberta (Attorney General) [1989] 2 SCR 1326 at para 86 ('Edmonton Journal');
Named Person (supra) at para 81. See also Nixon v Warner Communications Inc 435 US 589, 597
(1978)(general right to inspect and copy public records and documents including judicial records
and documents); Press-Enterprise Co v Superior Court 478 US 1 (1986)(access to transcripts of
preliminary hearing in criminal proceedings). Cf Chan U Seek v Alvis Vehicles [2004] EWHC 3092
(Ch) at para 30 (general tenor of cases is in favour of disclosure to the public of materials which
through proceedings in open court have entered the public domain). In our view, rule 62(7) of the
Uniform Rules of Court falls foul of the open justice principle in this context. It provides that 'any
party to a cause, and any person having a personal interest therein, with leave of the registrar on
good cause shown, may at his office, examine and make copies of all documents in such case'.
This has been interpreted as precluding a stranger to the case (such as the media) from having
access to the documents prior to the judgment. See, for example, Abt v Registrar of the Supreme
Court (1899) 16 SC 476, 479 ('[C]ases which may never come into Court in no ways concern the
public'); Transvaal Chronicle & Another v Roberts 1915 TPD 188, 192. There can be no justification
for such a ban on access. The better approach is that adopted in the Rules of the Constitutional
Court that permit any person to obtain such access on payment of the required fee. Rule 4(6).
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See Masetlha v The President of South Africa & Another 2008 (1) SA 566 (CC)(the former DirectorGeneral unsuccessfully challenged the suspension and termination of his employment contract.)

before the hearing of the Masetlha application, the Registrar of the Court was
directed by the judges to remove the entire record, including the parties' written
argument, from the Court's website and not to make them available to the public
because certain of the documents in the record appeared to be classified on national
security grounds. Independent Newspapers then moved an urgent application to
access the written argument of the parties as well as the record of proceedings. The
Court ruled that the record and written arguments be made available, but that any
party who wished to object to the disclosure of any part of the record could do so
within a certain time period. The Minister for Intelligence then objected to the
disclosure of certain documents contained in the record, citing national security
interests. The ultimate decision before the Court was whether the documents ought
to be released in accordance with the principle of open justice, or whether they
should remain secret on the grounds of national security.638
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Moseneke DCJ's first significant ruling for the majority of the Court639 was his
rejection of the argument of the Minister for Intelligence that once documents have
been properly classified under operative legislation as being harmful to national
security, courts have no discretion to order the disclosure of such documents:
The mere fact that documents in a court record carry a classification does not oust the
jurisdiction of a court to decide whether they should be protected from disclosure to the
media and public . . . . It follows that where a government official objects to disclosure
of a part of the record before a court on grounds of national security, the court is
properly seized with the matter and is obliged to consider all relevant circumstances
and to decide whether it is in the interests of justice for the documents to be kept
secret and away from any other parties, the media or the public. 640
638

The majority of the Court dismissed an interlocutory application by the newspaper group in which
the group argued that its lawyers and senior editors should obtain access to the documents sought
to be kept secret, on strict conditions of confidentiality, in order to prepare its case on the merits of
the continued secrecy. The Court reasoned, inter alia, that 'the release of the restricted materials
at the interlocutory stage would have created the untenable rule that when a member of the public
questions the confidentiality of information kept by the state, she or he would in effect gain the
right to receive the information in order to decide whether to prepare a court challenge'.
Independent Newspapers (supra) at para 30. But see Independent Newspapers (supra) at paras
137-49 (Yacoob J).

639

Sachs J agreed with Moseneke DCJ's approach to the legal issues involved. Ibid at para 152. Yacoob
J suggested that the majority's test for whether a court could limit the right of open justice —
whether such a limitation was in the interests of justice — might not give appropriate protection to
constitutional rights. Ibid at para 83. Van der Westhuizen J preferred a limitations test employing,
by way of analogy, the factors set out in FC s 36. Yacoob, Sachs and Van der Westhuizen JJ
dissented from the majority's conclusion on the facts that all but one of the documents objected to
should remain secret. See further § 42.9(g) infra.
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Independent Newspapers (supra) at paras 51 and 55. The Court also rejected a procedural
solution, suggested by the Freedom of Expression Institute, including a requirement that courts
hear submissions from interested parties before making a non-disclosure order. Although the Court
agreed with the principles behind the procedure, it felt that it was better to leave the issue to the
discretion of courts. Ibid at paras 57-58. While the benefit of the Freedom of Expression Institute's
approach is that public participation in decisions to close proceedings or restrict access to
documents is guaranteed, it is difficult to fault the logic of the Court that these salutary guidelines
should not be elevated to inflexible rules of procedure. Courts should, however, as a default
principle, strive to accommodate public participation in these contexts, to the extent possible. It is
always competent, of course, for interested parties to intervene in court proceedings where the
right to open justice is threatened, as in Independent Newspapers. Procedural safeguards in this
context exist in Canadian and US jurisprudence. See In re Washington Post 807 F 2d 383, 391-392
(1986) (CA Fourth Cir); Named Person (supra) at para 51.

Moseneke DCJ also enunciated relevant factors that a court should take into account,
which, we submit, should apply to any claim that court documents should be kept
secret:
[A] court will have regard to all germane factors which include the nature of the
proceedings; the extent and character of the materials sought to be kept confidential;
the connection of the information to national security; the grounds advanced for
claiming disclosure or for refusing it; whether the information is already in the public
domain and if so, in what circumstances it reached the public domain; for how long and
to what extent it has been in the public domain; and, finally, the impact of the
disclosure or non-disclosure on the ultimate fairness of the proceedings before a court.
These factors are neither comprehensive nor dispositive of the enquiry. 641

We submit that the factors set out by Moseneke DCJ in Independent Newspapers for
assessing whether a court record should remain secret represent a reasonable
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attempt to balance the competing interests at stake, against the background of a
general principle of openness.642
We differ, however, with the judgment of the majority in its articulation of the
relevant test for assessing whether courts may limit rights based on FC s 173 — the
courts' inherent power to regulate their own process. We agree with Yacoob J that it
is incongruous for Parliament to be held to a different (presumably higher) standard
of justification — the limitations clause — and yet permit courts to 'limit rights more
easily'.643 There is in our view merit in Van der Westhuizen J's proposal that an
exercise analogous to the limitations enquiry is required in this context. 644 The
majority's approach to the facts of the case, especially in view of the detailed factual
analysis of the documents concerned by Yacoob J,645 is also open to criticism.

(ii) Restrictions on the open justice principle
There are many exceptional cases646— usually in the criminal law context — where
the principle of open justice must give way: either by excluding the public (and the
media) from court proceedings, or limiting reportage and access to documents in
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Independent Newspapers (supra) at para 55.

642

See Independent Newspapers (supra) at para 153 (SachsJ)(openness 'is an integral part of the
constitutional vision of an open and democratic society'.)
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Ibid at para 84.
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Ibid at paras 172-173 ('[T]he balancing of competing interests that has to be done is not unrelated
to a consideration of the reasonableness and justifiability of the limitation of the right, as required
by section 36'.)

645

Ibid at paras 90-136.

646

Even before the advent of the Interim Constitution, courts regarded restrictions on access or
reportage as only justifiable in exceptional circumstances. See, for example, Botha v Minister van
Wet en Orde & Andere 1990 (3) SA 937 (W)(Desirable for public to see how court dealt with order
of detention in terms of Internal Security Act 74 of 1982; application for in camera hearing
refused). See, generally, Geiges (supra) at paras 54-56.

some way.647 While many of these restrictions will withstand scrutiny — most
obviously those that protect children who are either accused or
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witnesses in criminal proceedings648 or a party or witness in civil cases,649 as well as
genuine concerns regarding national security650— each restriction will need to be
tested on a case by case basis in regard to whether the restriction justifiably
restricts freedom of expression.651
An example of a reporting restriction that has not survived constitutional scrutiny
is the overbroad restriction on reporting information disclosed in divorce proceedings
contained in s 12 of the Divorce Act.652 In terms of this provision, all that may be
reported in regard to a divorce hearing is the names of the parties, the fact that a
divorce is sought and the court's order at the conclusion of the proceedings. In
Edmonton Journal, the Canadian Supreme Court was concerned with a similar
though in some respects less restrictive statutory provision — the provision in
question allowed the publication of the names and addresses of parties and
witnesses, a brief statement of the charges and defences, the legal submissions and
647

The courts' power to impose restrictions on access to proceedings is contained in various statutory
and common law rules. For instance, in terms of Criminal Procedure Act 51 of 1977 ('CPA') s
153(1), a judge or magistrate has a discretion to exclude the public or any portion of the public
from attending proceedings in the interests of state security, law and order, public morals or the
administration of justice. Courts also have discretion to restrict access in order to protect witnesses
(CPA s 153(2)) and the complainant (CPA s 153(3)). These restrictions generally serve legitimate
societal objectives (though some of the concepts are ambiguous and questionable (for example,
'public morals')) and, provided they are applied correctly, are in our view not generally
unconstitutional. Less easy to defend are those provisions that regulate what may be reported in
open proceedings. See especially CPA s 154(2)(b)(prohibition on the publication of information
related to offence of extortion or indecency before accused has pleaded); South African Police
Services Act 68 of 1995 s 69 (offence to publish a photograph of person who is in custody pending
(i) the decision to institute proceedings against him or (ii) the commencement of criminal
proceedings in which he is the accused, until he pleads to the charge.)
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See CPA s 153(4) which provides that where an accused is under 18, the only people allowed at the
trial are the accused, his legal representative, his parent or guardian, and any other person who is
necessary or allowed by the court. See also Re Southam and the Queen (No 2) (1986) 53 OR (2d)
663 (CA)(a statutory provision that granted to a judge a discretion to exclude the press from
attendance at trials of young offenders was upheld as a reasonable limitation upon free speech.
The court stated obiter that an absolute ban would not have constituted a justifiable limitation.);
SABC v NDPP (supra) at para 141 (Sachs J). Cf In re S (FC) (a child) [2005] 1 AC 593 (HL)(press
could identify the (adult) defendant in a criminal trial even though this would also identify her
child.)

649

See General Law Amendment Act 68 of 1957 s 5(1).
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For extensive discussion on the English position, see Jaconelli (supra) at 130-55.
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Restrictions that will also pass the limitations analysis include rules that the identities of rape
victims and other victims of sexual violence may not be divulged without the prior consent of the
victim concerned. Cf Canadian Newspapers Co v Canada (A-G) [1988] 2 SCR 122, 52 DLR (4th) 690
(mandatory ban on publication of the names of complainants in sexual assault cases constitutes a
reasonable limitation on freedom of expression; it furthers the legitimate interest in having
complaints reported by protecting the identities of complainants); SABC v NDPP (supra) at para
141 (Sachs J).
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Act 70 of 1979.

the court's summing-up or judgment in divorce and related proceedings. 653 Cory J
held that the provision had a 'sweeping effect':
The dangers of this type of restriction are obvious. Members of the public are prevented
from learning what evidence is likely to be called in a matrimonial case, what might be
expected by way of division of property and how that evidence is to be put forward.
Neither would they be aware of what questioning may be expected. . . .
As well the comments of counsel and the presiding judge are excluded from
publication. How then is the community to know if judges conduct themselves
properly?654

The impugned provision in Edmonton Journal significantly reduced the openness of
courts because it went further than was necessary to protect the privacy of persons
involved in proceedings when less restrictive measures — such as granting a
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trial judge a discretion to prohibit publication or to hold in camera hearings where
appropriate — existed.655
The South African High Court took a similar line when it declared s 12 of the
Divorce Act unconstitutional in Mandel v Johncom Media Ltd.656 Acting Judge Cassim
held that s 12 contained what amounted to an absolute prohibition on court
reporting that undermined 'the general rule that the courts are open to the public. . .
. [Publication of matters] of public interest which are raised in a divorce action
[even] where there are legitimate reasons for such issues to be raised in public are
prohibited'.657 The Court further held that its finding that s 12 is unconstitutional
would not cause injustice, as judges retain a discretion to order the non-publication
of 'material which unduly and unfairly infringes the private life of a litigant . . .
Similarly, the rights of children are protected'.658

(iii) Broadcasting of enquiries and judicial proceedings
The principle of open justice postulates that members of the public or the media
should in general be able to have access to court proceedings. How should courts
assess a claim by a member of the broadcast media that it has a freedom of speech
right to broadcast proceedings to the public via television or radio — and also, in this
653

The impugned provision was section 30 of the Alberta Judicature Act, RSA 1980.

654

Edmonton Journal (supra) at paras 88-89.
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Edmonton Journal (supra) at para 102.

656

[2008] ZAGPHC 36.

657

Ibid at para 9.
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Ibid at para 12. The Constitutional Court has reserved judgment on proceedings for confirmation of
the High Court's order of constitutional invalidity. See also, South African Law Commission
Publication of Divorce Proceedings: Section 12 of the Divorce Act (Act 70 of 1979) Project 114
(August 2002) para 3.84 (Concludes that s 12 of the Divorce Act is overbroad). Cf Kerzner v
Jonathan Ball Publishers (Pty) Ltd unreported decision of the Witwatersrand Local Division (10
December 1997) 25 (S 12 not contrary to the Interim Constitution.)

age of convergence, over the Internet?659 A few variants on this controversial issue
have been considered by South African courts. The first case, Dotcom Trading 121
(Pty) Ltd t/a Live Africa Network News v King NO & Others,660
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concerned arguments for live radio broadcasts of a topical commission of inquiry
into match-fixing by the former South African cricket captain, Hansie Cronjé.661 The
full bench of the Cape High Court held that the prohibition by the chairperson of the
direct radio transmission of proceedings constituted a limitation 'on what is essential
to the activities of that medium of communication'. The judges were alive to the
important differences between various media of communication: Unlike print media,
radio permits not only the words spoken, but the emphasis, the tone of voice, the
hesitations, etcetera to be recorded and communicated. Although the chairman's
desire to ensure that witnesses would not be inhibited from testifying was laudable,
he had nevertheless underestimated the importance of freedom of expression and
had not exercised his discretion in accordance with the proportionality demanded by
the Constitution's limitations analysis. In addition, the Court noted that the enquiry
was dealing with an important matter of public interest and that radio constitutes
the only access to information for many South Africans.662 Moreover, the chairman
had painted television and radio with the same brush where it would have been
possible for him to impose restrictions that would render the presence of radio
broadcasting and recording equipment less obtrusive.663
In our view, Dotcom was correctly decided on its facts. But the decision does not
necessarily make the argument for televising courts and other proceedings stronger.
Indeed, judges in a number of subsequent cases rejected applications that enquiries
or criminal trials be televised. In South African Broadcasting Corporation v Public
Protector, the national broadcaster, SABC, and a commercial broadcaster, e-TV,
659

The argument that court proceedings should be televised has not been well-received
internationally and, as a matter of principle, it constitutes a weak free speech claim. See Barendt
Freedom of Speech (supra) at 347. For a masterful survey of the position in comparative
jurisdictions, see South African Broadcasting Corporation v Thatcher [2005] 4 All SA 353 (C) at
paras 51-109 (Van Zyl J). In many jurisdictions, appeals to the right to televise as a matter of
constitutional right have been rejected. See, for example, Petition No 2 of the BBC [2000] HRLR
423 (In Scotland, an application by the BBC to televise the Lockerbie bombing trial was rejected by
the Scottish High Court of Judiciary); R v Squires (1992) 78 (3d) CCC 97 (A majority of the Ontario
Court of Appeal ruled that prohibiting the media from filming parties as they enter and leave court
constitutes a justifiable infringement of free speech. Cf Phillips & Another v National Director of
Public Prosecutions & Others 2001 (4) SA 849 (W)); BVerfGE 44 (2002)(The German Constitutional
Court has also rejected arguments that a law prohibiting the filming of court proceedings is
unconstitutional.) Even in the US, where cameras are routinely allowed into courts as a matter of
state law, the First Amendment case for their presence has yet to be made.
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2000 (4) SA 973 (C)('Dotcom'). For commentary on the case, see C Plasket 'Unconstitutional
Administrative Action: The Case of the King Commission and the Media' (2001) 118 SALJ 659; DM
Pretorius 'Freedom of Expression and the Broadcasting of Public Enquiries and Judicial Proceedings'
(2006) 123 SALJ 40.
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The enquiry was set up in terms of the Commissions Act 8 of 1947. Section 4 of this Act provides
that commissions of enquiry are heard in public, though the chairman has a discretion to depart
from this in whole or part.
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Dotcom (supra) at paras 57-60.
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Ibid at para 61.

failed in their application to review the decision of a panel to disallow radio and
television broadcasts of its public hearing into the acquisition by the government of
arms and connected allegations of misconduct.664 According to the Court, the panel
had properly weighed the free speech concerns of the media against its obligation to
protect the integrity of information and the interests of witnesses. Its resulting
cautious approach could not be set aside on review.665 An application by
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e-TV to televise the high-profile criminal trial of businessman Shabir Shaik, former
Deputy President Jacob Zuma's financial advisor, for corruption also failed,
principally on the basis of the privacy interests of witnesses, who may have been
intimidated or inhibited in giving evidence:
Contrast [print publications] with a permanently-captured moment of inadvertent folly,
embarrassment or humiliation that will appear time after time, if thought desirable, in
the living rooms of the country's television watchers when every pause, every frown,
every hesitation, every unguarded response or unavoidable disclosure of some private
fact is preserved on tape or film for as long as thought desirable. 666

The SABC achieved greater success in South African Broadcasting Corporation v
Thatcher, which concerned the broadcasting of aspects of a court proceeding related
to the alleged involvement of Mark Thatcher, the son of the former British Prime
Minister, in an attempted coup in Equatorial Guinea.667 The application was narrow in
its scope: the SABC sought permission to broadcast an edited daily highlights
package for purposes of delayed television news and current affairs programmes.
Van Zyl J granted the application. The Court held that any limitation on the right of
privacy of the litigants 'is reasonable and justifiable'. It was significant in this regard
that the traditional arguments that applied against broadcasting court proceedings
— that witnesses could be negatively influenced — did not apply on the facts, as the
issue was to be decided as an opposed application on the papers.668 Thus only an
edited package of counsels' arguments and the delivery of judgment would be
broadcast. 'On a case-by-case basis', van Zyl J concluded, a court should feel free,
664

2002 (4) BCLR 340 (T).

665

Ibid at 353 (Bertelsmann J opined that he might have taken a different view had the matter been
an appeal rather than a review. The court should have interrogated the reasoning of the panel
more closely in relation to radio broadcasts; although much of the panel's reasoning might
preclude television broadcasts, it is not clear why radio broadcasts should also have been banned,
especially, as pointed out by the applicants, in circumstances where many South Africans cannot
read. Ibid at 352. It is appropriate, as in Dotcom, for courts to be especially robust when
scrutinising administrative action where fundamental rights are impinged. For further discussion,
see JR de Ville Judicial Review of Administrative Action in South Africa (Revised 1st Edition, 2005)
192-193. See also, generally, J Klaaren & G Penfold 'Just Administrative Action' in S Woolman, T
Roux, J Klaaren, A Stein, M Chaskalson & M Bishop (eds) Constitutional Law of South Africa (2nd
Edition, OS, June 2008) Chapter 63.)
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Midi Television (Pty) Ltd t/a e-TV v Downer Unreported, Durban Local Division (12 October 2004) at
11. Squires J subsequently rejected a further application by e-TV for permission to make
mechanical sound recordings of the trial for broadcasts. Midi Television (Pty) Ltd t/a e-TV v Downer
unreported decision of the Durban Local Division (16 November 2004).
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[2005] 4 All SA 353 (C)('Thatcher').

668

Ibid at paras 111-112.

'within its inherent power to arrange its own procedures, to allow, wholly or partially,
the recording and televising of its proceedings'.669
As Thatcher indicates, while flexibility is the touchstone, the argument for
televising courts is far stronger where what is sought to be broadcast is counsels'
arguments and the ruling of the court rather than the testimony of witnesses;
indeed, in that narrow context, it is difficult to conceptualise countervailing
considerations that would rebut the right to televise. It is therefore disappointing
that, even in this narrow context, both the Supreme Court of Appeal and the
Constitutional Court provided little analysis of the substantive issues when they were
finally called upon to decide the scope of a right to televise court proceedings. 670
In South African Broadcasting Corporation Ltd v The National Director of Public
Prosecutions,671 the Supreme Court of Appeal held that the SABC could not
broadcast,
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live and as edited highlight packages, on radio and television, the argument in
Shabir Shaik's appeal before that Court.672 The Supreme Court of Appeal engaged in
a balancing of rights analysis facilitated by the existence of s 173 of the Constitution
which declares this court's inherent power to regulate its 'own process'. 673 Although
there was no general rule when it came to a contest between the right to freedom of
expression of the broadcaster, and the appellate litigants' fair trial rights, Howie P
adopted the test that 'live or recorded sound broadcasting should not be allowed
unless the court is satisfied that justice will not be inhibited'. 674 Given the 'long and
demanding appeal . . . [and the fact that] there is a great deal at stake', to permit
live television would add an 'inhibiting dimension' and create the 'material risk that
justice will be impaired'.675 The SABC appealed the decision to the Constitutional
Court.

669

Ibid at para 115.

670

We accept that the analysis of the Courts in this case was no doubt affected by the very short time
periods within which both Courts prepared their judgments.
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[2006] ZASCA 90, [2006] SCA 89 (RSA)('SABC v NDPP SCA').
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The trial judgment in Shaik is reported as S v Shaik [2005] 3 All SA 211 (C). Shaik ultimately failed
in his appeal against his conviction before both the Supreme Court of Appeal and the
Constitutional Court. S v Shaik 2007 (1) SA 240 (SCA); S v Shaik 2008 (2) SA 208 (CC), 2007 (12)
BCLR 1360 (CC).
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SABC v NDPP SCA (supra) at para 15.

674

Ibid at para 20. As a matter of previous practice, the Supreme Court of Appeal had granted the
broadcaster the right to make visual recordings without sound.

675

Ibid at para 25. It also mattered to the Supreme Court of Appeal that, in Jacob Zuma's possible
criminal trial, most of the witnesses whose testimony was led in the Shaik trial would need to give
evidence; 'exposure of such witnesses . . . might cause them to refuse to testify in the Zuma trial'.
Ibid at para 27.

A majority of the Court, in a judgment handed down in an admirably short time,676
elected not to interfere with the Supreme Court of Appeal's decision. It assumed,
without deciding, that the right to freedom of expression includes a right to record
and broadcast court proceedings.677 The narrow issue, according to the majority of
the Court, was whether the Supreme Court of Appeal's discretion as to how to
discharge its responsibility of ensuring that proceedings before it were fair should be
interfered with.678 In the circumstances of an appeal from another court's decision
not to allow broadcasting, the majority held that an appeal court should only
interfere with the discretion in narrow circumstances, in part because the case
required a value judgment from the original court.679 The test was whether the
Supreme Court of Appeal had committed a demonstrable blunder or reached an
unjustifiable conclusion.680 In the majority's view the test adopted by the Supreme
Court of Appeal, far from being a demonstrable blunder, established an 'appropriate
relationship of proportionality' between freedom of expression and the court's
obligation to ensure that its proceedings are
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fair.681 The decision had been reached judicially and, therefore, could not be
interfered with.682
The conservative approach adopted by the majority of the Constitutional Court,
perhaps partly because of the time constraints under which it was operating, should
be contrasted with the dissenting judgment of Moseneke DCJ. 683 The Deputy Chief
Justice correctly identified the issue: the case was about a publication ban that
'silences speech. Images may flourish but the spoken word may not'. 684 In examining
676

The Constitutional Court handed down judgment eight days after argument in order to ensure that
the Shaik appeal before the SCA was not delayed.

677

SABC v NDPP (supra) at para 25.
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Ibid at para 34.
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Ibid at para 40.
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Ibid at para 41.
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SABC v NDPP (supra) at para 46.
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Ibid at para 67. Langa CJ et al for the majority also commented in passing that the judiciary and
the media should co-operate in regard to broadcasting court proceedings in the future, and
suggested that coverage on a trial basis might be a starting point. Ibid at paras 71-72. 'It is . . . not
in the interests of . . . the viewing public in general for the process to be impelled by a last-minute
application followed by hastily improvised procedures'. Ibid at para 72.
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Mokgoro J concurred with the decision of Moseneke DCJ, and Sachs J essentially concurred in his
reasoning, but agreed with the majority's order on account of the SABC's tardiness in bringing the
application. For strident and persuasive criticism of the majority's decision, see Danay & Foster
(supra) at 576-585.

684

SABC v NDPP (supra) at para 83 (the SCA allowed visuals of the proceedings, unaccompanied by
audio, to be recorderd for television).

whether the Supreme Court of Appeal exercised its discretion properly, it was
important to adopt the point of departure that the right to free speech would serve
little purpose 'if the media, though entitled to convey information and broadcast
footage and recordings, were not entitled to gather information, footage and
recordings.'685 Moseneke DCJ stressed that the vast majority of citizens prefer to rely
on the media rather than personal attendance at court proceedings and receive
news by means of radio and television.686 The test adopted by the Supreme Court of
Appeal privileged the right to a fair trial over open justice and free speech, 'which
from the outset prejudices the rights of broadcasters'.687 He dismissed the concern
that fair trial rights would be in jeopardy because it had not been 'shore[d] up with
facts'. In addition, less restrictive means existed to prevent any mischief at which
the prohibition was directed.688
The judgment of Moseneke DCJ is to be preferred to that of the majority. With
respect, the substantial deference accorded by the majority to the decision of the
Supreme Court of Appeal — which effectively foreclosed the Court's analysis of the
substantive issues — resulted in an impoverished approach to the open justice and
free speech issues that lay at the heart of the case.689 It is precisely in the context of
appeals and applications — where there is generally no oral testimony
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— that the justifiable concerns about rights to fair trials hold little sway. As Sachs J
put it: 'As a general rule . . . appeal courts are under a constitutional obligation to
facilitate public understanding of how they work, and this ordinarily would require
granting of full access to electronic media.'690 Moseneke DCJ correctly recognised
that when balancing open justice and freedom of expression with fair trial rights it is
simply not enough to speculate as to what prejudice might result if appeals are
televised.691 As is consonant with a number of areas of our free speech
jurisprudence, the Constitutional Court should rather have demanded cogent
evidence as to the harm that televising proceedings would cause.692

(iv) Balancing freedom of speech against the administration of
justice

685

Ibid at para 96.

686

Ibid at para 101. Ibid at para 133 (Mokgoro J)(Broadcast would 'bring the courtroom into their
houses'); Ibid at para 140 (Sachs J).

687

Ibid at para 103. Ibid at para 128 (Mokgoro J).

688

Ibid at paras 106 and 110 ('There is no evidence that the [Supreme] Court [of Appeal] considered
whether it could allow sound broadcast to some extent or under particular circumstances.')
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See Danay & Foster (supra) at 576 (Regard the majority's approach as 'a profound abdication of
the responsibility to ensure that the rights enshrined in the Constitution are upheld'.)
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SABC v NDPP CC (supra) at para 148.
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Ibid at para 106 (Moseneke DCJ).

There are a number of criminal offences that are variously described as contempt of
court. Many of these, such as the disobeyance of orders of court, do not engage the
right to freedom of expression, or, if they do impinge on free speech, are
defensible.693 There are, however, two variants of contempt of court that are clear
restrictions on freedom of speech. These are the crimes of scandalising the court,
and unfairly prejudicing legal proceedings (sub judice). Each of these will be
considered in turn.694

(aa) Scandalising the court
In many other jurisdictions, the crime of scandalising exists in much the same form
as it does in South Africa. The question of whether the crime is compatible with
freedom of speech has been considered in a number of these jurisdictions. 695 The
most speech-protective response to these challenges is unsurprisingly epitomised by
the stance of the US Supreme Court. That Court requires that, in
OS 06-08, ch42-p129

scandalising cases concerning pending or current proceedings, an exceedingly high
threshold must be satisfied in order for the offence to be triggered. In Pennekamp v
Florida,696 Reed J adopted the clear and present danger test, namely that the evil
consequences of the comment must be 'extremely serious and the degree of
imminence extremely high before utterances can be punished'.697 In relation to
concluded proceedings, even unrestrained criticism will be protected. 698 The result is
that a scandalising-type offence is effectively a dead letter in the United States. 699

692

Cf the markedly different and interventionist approach of the Supreme Court of Appeal in Midi
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For the first articulation of the clear and present danger test see Schenk v US (supra) at 52. See
further § 42.9(g) infra.
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Bridges v California 314 US 252, 273 and 291 (1941)('Bridges v California').

A similar approach to the US articulation of the clear and present danger test
appears from the decision of the Ontario Court of Appeal in R v Kopyto.700 The fivejudge panel unanimously overturned a conviction for scandalising in circumstances
where the accused, a solicitor for the failed litigant, said after the case, 'This
decision is a mockery of justice. It stinks to high hell'. Two judges — Cory JA and
Goodman JA — thought the offence could pass constitutional muster, provided that
the threat to the administration of justice was real and substantial and constituted a
present or immediate danger to the administration of justice.701 One judge would
have eradicated the offence in its entirety on constitutional grounds. 702 Dubin JA
(Brooke JA concurring) articulated the offence as requiring a serious risk that the
administration of justice would be interfered with. This test does not demand as
much as the clear and present danger formulation, but nevertheless sets the
threshold relatively high.703
The Supreme Court of Zimbabwe has conducted a thorough examination of
whether the crime of scandalising infringes the right to freedom of expression
entrenched in s 20(1) of the Zimbabwean Constitution.704 In a well-reasoned
judgment, the Court held that the 'serious risk' test that Dubin JA adopted in Kopyto
reflected Zimbabwean law, and that this test had the result that the limitation on
freedom of expression posed by the offence was reasonably justifiable in a
democratic society.705
The Privy Council has also had occasion to assess the limits of scandalising-type
offences in a number of cases; the lesson from these decisions appears to be
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that imputing improper motives to judges is particularly objectionable. 706 For
example, in Badry v Director of Public Prosecutions of Mauritius, the Privy Council
upheld a contempt conviction on the basis that the comments imputed improper
motives to a judge who had dismissed a worker's compensation claim. 707 Finally, the
European Court of Human Rights, in a few criminal libel cases, has upheld
699
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Ibid at 920-921.
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See, for example, Ambard v Attorney-General for Trinidad and Tobago [1936] AC 322. See also
Ahnee v DPP [1999] 2 AC 294.

convictions of publishers for statements imputing incompetence or corruption on the
part of judges, on the basis that the state has a legitimate interest in the protection
of the reputation of its judges.708 However, in general, this attitude 'sits uneasily
alongside the Court's rhetoric about the importance of tolerating a broad range of
political speech in a democracy'.709
In South Africa, the Constitutional Court has analysed the constitutionality of the
crime of scandalising the court in one of its seminal free speech decisions, S v
Mamabolo (E TV & Others Intervening).710 Mamabolo, an official in the Department of
Correctional Services, was convicted of contempt of court in the Pretoria High Court
for making statements about an order of that court. The order concerned Eugene
Terre Blanche, the notorious leader of the AWB (a right-wing political party), who had
earlier been sentenced for attempted murder and assault with intent to do grievous
bodily harm. Terre Blanche had been serving his gaol sentence for the assault
offence while appealing to have the attempted murder conviction reduced to one of
assault with intent to do grievous bodily harm. Because of Terre Blanche's belief that
his release on parole in relation to the assault charge was imminent, he had applied
for and been granted bail by Els J, pending the outcome of the attempted murder
appeal. Mamabolo was quoted in a newspaper report as stating that Els J had acted
erroneously by granting bail to Terre Blanche, because, according to the
Department, Terre Blanche was not yet eligible for parole. Els J thereafter summarily
tried and convicted Mamabolo, stating in his oral judgment: 'I have no doubt that
this was a scandalous comment and it impugned on the integrity of this court'.
The Constitutional Court's judgment was authored by Kriegler J. The first major
issue was the nature and purpose of the offence of scandalising the court. Kriegler J
held that the judiciary is different from the other branches of government; it is an
independent pillar of state, on an equal footing with the executive and legislative
pillars of state in theory, but in terms of 'political, financial or military power it
cannot hope to compete'.711 It must rely instead on moral
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authority. Hence, the confidence of the public is crucial for the proper functioning of
the judiciary and, in turn, the preservation of rule of law.712 The crime of scandalising
is one of the devices that are necessary to 'protect the authority of the courts'. 713
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The Court emphasised that the offence had to be viewed as one that exists to
protect the moral authority of the judicial process, rather than the dignity of the
individual judicial officer.714 More importantly for our purposes, the offence has to be
viewed against the importance of freedom of expression in relation to the
functioning of the courts. Free and frank debate about judicial proceedings is
important for a number of reasons: for citizens to debate the conduct of their courts;
to promote impartiality, accessibility and effectiveness of the judiciary; to act as a
democratic check on the judiciary's power; and to promote peace and stability in
society by convincing its members that the legal process is effective.715
It did not follow, however, that the crime of scandalising had no place in South
Africa's constitutional democracy. The main issue is one of determining how a line
between permissible comment on judicial affairs and comment that exceeds the
bounds of permissibility should be drawn.716 The recognition by the Constitution itself
of the need to protect the dignity of the courts717 meant that any argument that the
crime of scandalising should either be jettisoned entirely or materially attenuated
had to fail.718 The clear and present danger test that had been adopted in the United
States and also, in essence, by certain judges of the Ontario Court of Appeal, was
therefore unacceptable in South African jurisprudence.
The Court further held that the focus should be on the consequences of the
statement; the test is now 'whether the offending conduct, viewed contextually,
really was likely to damage the administration of justice.'719 This creative
interpretation of the limits of the crime720 allowed Kriegler J to conclude, in the part
of his judgment that is of most practical importance, that the test for scandalising
will not now lightly result in a conviction:
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the scope for a conviction . . . must be narrow indeed if the right to freedom of
expression is afforded its appropriate protection. The threshold for a conviction . . . is
now even higher than before the superimposition of constitutional values on common
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law principles; and prosecutions are likely to be instituted only in clear cases of
impeachment of judicial integrity. 721

Although there would still exist a narrow category of 'egregious cases' where the
crime could be committed, and this would limit the right to freedom of expression,
the Court regarded this limitation as eminently justifiable. The narrowness of the
category of cases to which the crime still applied, the fact that the language that
would fall foul of the offence would need to be 'serious', and, finally, the importance
of maintaining the integrity of the judiciary, meant that retaining the 'tightly
circumscribed' crime of scandalising was appropriate.722
Sachs J authored a concurring judgment that is significant for its wide-ranging
statements on free speech. The first important point that Sachs J made is that
bruising criticism of the judiciary may lead to an improvement in the administration
of justice, rather than undermining it. Sachs J then relied on an important argument
that is often invoked in free speech jurisprudence, namely that the 'chilling effect' of
a fear of being prosecuted for criticising the courts may increase the deterioration of
the administration of justice.723 The judge essentially agreed that the North American
position should apply, namely that the expression must be likely to have an impact
of 'a sufficiently serious and substantial nature as to pose a real and direct threat to
the administration of justice'.724 On the facts of the case, all the judges agreed that
Mamabolo's conviction had to be quashed as the statements attributable to him did
not impair the dignity of the judiciary.725
A number of points can be made about the Mamabolo decision. Kriegler J and
Sachs J's decisions must be welcomed for their recognition that citizens have the
right to engage in robust criticism of the judiciary, and for striking a more
appropriate balance between freedom of expression and the administration of
justice than had previously been the case under the common law. But in our opinion
both judgments should have taken matters further. The crime of scandalising
constitutes a severe restriction on free speech, precisely because speech concerning
the judiciary is a quintessential illustration of political speech. 726 As has been argued
above, political speech rightly receives extensive protection in our democracy. 727 The
crime of scandalising is in principle analogous to the crime of sedition;
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just as this crime is wholly incompatible with a commitment to freedom of
expression, so too is the very existence of a crime of scandalising. 728 Although
Kriegler J's reinterpretation of the crime, and his repeated observations that it is now
to be narrowly construed, provide solace, the crime nevertheless remains in force,
and the vagaries of its actus reus will inevitably portend an undesirable chilling
effect on freedom of expression.729 Thus, even the strict threshold test set out in the
North American jurisprudence and effectively adopted by Sachs J, does not go far
enough in protecting freedom of speech in this context. South Africa's history is
replete with examples of how the sanction of contempt was employed by the
apartheid state to stifle academic and media criticism. 730 The very existence of the
crime of scandalising played a role in maintaining the hegemony of apartheid. This
history should give pause to the proposition endorsed in Mamabolo that the sanction
is necessary, even if only in egregious cases.731 In any event, the fear that the
administration of justice will be threatened by overly robust and ill-considered
criticism is probably exaggerated. In the words of Cory JA of the Ontario Court of
Appeal, 'the courts are bound to be the subject of comment and criticism. Not all will
be sweetly reasoned. . . . But the courts are not fragile flowers that will wither in the
heat of controversy.'732
Critics of the absolutist position advocated here — that there should be no crime
of scandalising — might emphasise that Kriegler J's repeated articulation that the
sanction for contempt should only apply in the most egregious of cases inevitably
means that the crime will begin to gather dust. This response does not withstand
scrutiny. Either the crime is justifiable in principle or it should be discarded. It is also
significant that there have been at least two reported convictions for scandalising
after Mamabolo. In one of these cases, S v Bresler & Another, the accused had
mounted a racist attack on the (coloured) magistrate who had convicted his
daughter of a traffic offence, writing, inter alia, that the magistrate was unqualified,
insane and incompetent, and had applied 'bush law'.733 While the accused's
comments were clearly reprehensible, and would have provided solid grounds for a
defamation action by the magistrate as well as a complaint before the Equality
Court, the conviction for contempt of court was not, in our view, a
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justifiable restriction of free speech. As Satchwell J herself remarked, '[y]ou may hold
that belief, no matter how farcical it is, no matter how grotesque it is, no matter how
offensive it may be to this Court or to anyone else. This is a democracy and you are
entitled to your views and your opinions. You are as entitled to be a racist as the
next person is entitled to be a communist or another a liberal.'734
In the second post-Mamabolo case, S v Moila, the accused had alleged that two
judges of the High Court were, inter alia, biased, racially intolerant, and guilty of
clandestine collusion and dishonesty.735 The Court held that accusations that a judge
is guilty of personal favouritism and is corrupt have a tendency to bring the
administration of justice into disrepute; the allegations 'amounted to unbridled
vituperative attacks on the Judges . . . in which they are vilified and held up to public
obloquy for making findings that did not suit the accused'.736 The facts of the case
demonstrated to the Court 'the need for the retention of this form of contempt of
court'.737 While it is easy (and correct) to condemn the behaviour of the accused in
this case, it is submitted that it is constitutionally suspect to employ the heavy hand
of the criminal law to punish such speech.
The fact that at least two successful reported prosecutions for scandalising have
occurred after Mamabolo should give pause to the view that the crime will only be
invoked infrequently. We submit that to support the existence of the crime in any
incantation is to countenance a regime where a form of seditious libel is acceptable.
If we are correct in this regard, the importance of free speech for democracy impels
us to reject such a proposition.

(bb) The sub judice rule
Rules that prevent the prejudicing of pending proceedings traditionally require the
courts to balance the right of freedom of expression with the right of the litigant to a
fair criminal or civil trial or hearing. These latter rights also receive protection under
the Constitution.738 One rationale739 for the sub judice rule is that prejudicial
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publicity may impact on the litigants' case, principally by influencing the judges or
the jury deciding the case,740 though also, more generally, by prejudicing the
administration of justice.741 The rationale that argues that prejudicial publicity will
influence decision-makers is stronger where juries as opposed to judges decide
734
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cases. In so far as judges are concerned, the argument that prejudicial publicity
might influence judges cannot be sustained on policy grounds without conceding
that it would then be 'impossible to find an impartial judge for a high profile case'. 742
Hence the argument based on prejudicial impact on the decision-maker cannot
justify sub judice restrictions in South Africa, where there is no jury system. 743 On the
other hand, it is conceivable that publicity concerning, say, the identity of the
accused where identity is in issue, or details concerning witnesses, who might then
be intimidated, may undermine the administration of justice.744 We submit that the
many circumstances in which the administration of justice could be interfered with in
regard to a pending or current case, justify the retention of the rule, provided that
the appropriate constitutional test is crafted. We revert to the appropriate test
below.
The balance between the right to free speech and the litigant's right to a fair trial
is resolved differently across various jurisdictions. The leading case in England is
Attorney-General v Times Newspapers Ltd where the plaintiffs in pending civil
litigation (before a judge and not a jury) alleged that they had been born with
deformities as a result of their mothers' consumption of a drug called Thalidomide. 745
They alleged that the drug had been manufactured negligently by the defendants.
The Sunday Times, which had previously published an article on the case, wished to
run another article that effectively imputed negligence to the defendants. The
Attorney General obtained an injunction preventing this article from being published
739
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on the grounds that it would constitute a contempt of court. The case eventually
reached the House of Lords which agreed with the
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Attorney General on the basis that the article prejudged the issues in pending
litigation, even though there was little likelihood of the article influencing the judges
that would hear the action.
The Sunday Times appealed to the European Court of Human Rights.746 That Court
held that the conviction for contempt violated the right to freedom of expression in
art 10 of the ECHR and that the blanket prejudgment test applied by some of the
judges in the House of Lords was not necessary in a democratic society for
maintaining the authority of the judiciary. The Court noted that the debate about
Thalidomide was a matter of undisputed public concern, the publications had been
balanced and couched in moderate terms, and there was little possibility of the
judges being influenced by the publications.747 Following this defeat in Strasbourg,
the British government enacted the Contempt of Court Act 1981, which sought to
address the deficiencies of contempt law. Section 2(2) of this Act states that
contempt is committed where a publication creates a substantial risk that the course
of justice will be seriously impeded or prejudiced.748
The Canadian Supreme Court's jurisprudence in regard to the sub judice form of
contempt is strikingly similar to the test set out in the UK's Contempt of Court Act. In
Dagenais, the Court held that a proper balancing between the Canadian Charter
rights to a fair trial and to freedom of expression requires that a publication ban on
media publicity is only permissible where the ban is necessary to prevent a real and
substantial risk to the fairness of the trial and where reasonably available alternative
measures will not prevent the risk.749
The US Supreme Court has adopted the clear and present danger test: is there
such a danger that the administration of justice will be seriously prejudiced? 750 In the
leading case of Bridges v California, the Supreme Court held that a newspaper
editorial that urged that a sentence of imprisonment should be meted out to union
members who had assaulted non-union employees, could not be punished. 751 The
746
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position with respect to publication bans is even more onerous. In Nebraska Press
Association v Stuart, the Supreme Court ruled that a trial court's
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decision to prohibit the publication of confessions or admissions given by the
accused and other prejudicial evidence in a high profile murder trial infringed the
First Amendment.752 Although the Court accepted that prior restraints in this context
might be competent in some circumstances, a trial court is under a very heavy
burden to show that the order was necessary to avoid the harm to the
administration of justice.753
Closer to home, the Lesotho High Court considered the sub judice rule against the
importance of free speech in Moafrika Newspaper re: rule nisi (R v Mokhantso &
Others).754 A criminal trial was in progress concerning the murder of the Deputy
Prime Minister a number of years before. The Moafrika newspaper published a
caption alleging that the murderers of the Deputy Prime Minister had not been
arrested or charged. This suggested that the present accused had not committed
the murder. Peete J called on the newspaper to show cause why the newspaper
should not be punished as having breached the sub judice rule. On analysis, Peete J
decided that the caption, even though 'seemingly outrageous, offensive or
intemperately worded', was expressed on a matter of public interest and came
within the protection of the constitutional right of free speech.755 On the facts, there
was no real possibility of the judge being consciously or subconsciously influenced
by the caption756 and neither did it impugn the authority or dignity of the court. 757
The court opined that courts should be disinclined to be seen to gag or muzzle the
media and, while the sub judice rule was necessary, it only protected against
publications that constituted a substantial risk of prejudice or interference with court
proceedings.
Now to the position in South Africa. Historically, the sub judice rule proscribed
publications where, in the words of the Appellate Division in S v Van Niekerk, 'the
statement or document in issue tends to prejudice or interfere with the
administration of justice in a pending proceeding'.758 In the other leading case, S v
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Harber, Van Heerden JA confirmed that the question of whether the tribunal was in
fact likely to be influenced by the publication was irrelevant.759 The question
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is whether if the facts set out in the publication 'were to be accepted by the tribunal
they could influence the proceedings before it'.760 Applying this test, the Appellate
Division in that case confirmed the conviction of the editor of The Weekly Mail for
contempt in regard to an article published during the course of the Delmas treason
trial in 1986; the article in question, amongst other things, listed '[n]ew evidence
which could shake the State's case'.
The sub judice rule as formulated in the Van Niekerk and Harber cases constituted
a clear and unjustifiable restriction on freedom of expression; 761 any controversial
speech on current and pending civil and criminal cases — including appeals — was
effectively banned. It is therefore of great moment that in a recent decision the
Supreme Court of Appeal effectively jettisoned the Van Niekerk and Harber tests and
brought our law into line with the position in other jurisdictions such as England,
Canada and Zimbabwe. Although dealing with an application for a prior restraint, the
ruling in Midi Television (Pty) Ltd t/a e-TV v Director of Public Prosecutions (Western
Cape) is of clear application to both pre- and post-publication contempt of court
proceedings.762 e-TV, a commercial broadcaster, wished to broadcast a documentary
relating to a pending criminal case that had attracted wide publicity: the 'Baby
Jordan' murder.763 The documentary included interviews with persons who were likely
to be state witnesses in the prosecution. The DPP sought an interdict permitting it to
view the documentary in order to determine whether the programme would
prejudice the forthcoming criminal trial, and if necessary, thereafter to bring further
legal proceedings to interdict the broadcast. The Cape High Court granted the
interdict.764 On appeal, Nugent JA, for a unanimous bench, quashed the interdict. 765
The right of e-TV to broadcast the documentary had to be weighed against the
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common-law contempt rule that the proper administration of justice may not be
prejudiced or interfered with, as buttressed by the constitutional rights to fair civil
hearings and criminal trials.766 'What is . . . relevant', Nugent JA continued, 'is to
determine when the risk of
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prejudice will be sufficient to constitute an interference with the administration of
justice that justifies a corresponding limitation being placed on press freedom.' 767
The Court articulated the new rule in terms that are solicitous to free speech:
In summary, a publication will be unlawful, and thus susceptible to being prohibited,
only if the prejudice that the publication might cause to the administration of justice is
demonstrable and substantial and there is a real risk that the prejudice will occur if
publication takes place. Mere conjecture or speculation that prejudice might occur will
not be enough. Even then publication will not be unlawful unless a court is satisfied that
the disadvantage of curtailing the free flow of information outweighs its advantage. In
making that evaluation it is not only the interests of those who are associated with the
publication that need to be brought to account but, more important, the interests of
every person in having access to information. . . . [I]f a risk of that kind is clearly
established, and if it cannot be prevented from occurring by other means, a ban on
publication that is confined in scope and in content and in duration to what is necessary
to avoid the risk might be considered. 768

On the facts, the Court concluded that there were no grounds for apprehending that
the broadcast would be unlawful; the arguments that there might be discrepancies
between what state witnesses said in their interviews with e-TV and what they told
the police, and that their safety might be endangered, were 'no more than
conjecture that falls altogether short of justifying an outright ban on publication'. 769
In any event, no law obliged e-TV to furnish the proposed broadcast to the DPP prior
to it being broadcast: '[t]he law generally allows freedom to publish and freedom is
not subject to permission.'770
This momentous decision of the Supreme Court of Appeal has radically altered
our contempt of court law. Its significant impact can be illustrated with reference to
the facts of the Midi Television case. Prior to Midi Television publishing interviews
with witnesses before their testimony in court constituted a classic instance of a
breach of the sub judice rule.771 In Midi Television, the Court insisted that conjecture
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as to whether this would result in prejudice to the trial would not be accepted; proof
of a real risk of demonstrable and substantial prejudice will be demanded as a
threshold test. The Court went further than simply adopting the real risk test: even if
the threshold real risk test is established, 'the disadvantage of curtailing the free
flow of information must outweigh its advantage', which in turn requires attention to
be focused on the right of the public to receive the information. Nugent JA's decision
gives necessary and long-overdue breathing space to the media in reporting on
pending proceedings.772
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(d) Intellectual property restrictions
One area of law that has traditionally enjoyed something of an immunity — even to
a degree in the US — from the impact of freedom of speech principles is the law of
trademarks and copyright, and related rights. This is surprising; as we have seen,
even fundamental human rights such as reputation, privacy and the right to a fair
trial have to be balanced against free speech considerations. This 'immunity' for
intellectual property law is now breaking down as aspects of this law are being
subjected to restrictions to cater for freedom of expression. This has happened in
South Africa in what is now one of the leading cases on the relationship between
freedom of speech and trademark law in the English-speaking world, the
Constitutional Court's decision in Laugh It Off Promotions CC v South African
Breweries International (Finance) BV t/a SABMark International.773 This case is
analysed next. Thereafter, the focus shifts to copyright law and especially a few UK
cases where the defences to copyright infringement have been revisited from the
perspective of freedom of speech.

(i) Parodying famous trademarks774
In Laugh It Off, the business of the applicant ('Laugh It Off') consisted of altering the
images and words on trade marks and printing them onto T-shirts which were then
sold for profit. The respondent in the case ('SAB') was the holder of the trademark
for Carling Black Label beer, one of the leading beer products in South Africa. The
applicant had adapted the respondent's trade mark on one of its T-shirts by
772
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Apart from parodies and satires in respect of trademarks, another area of trademark law that may
give rise to free speech concerns is where a trader employs the trademark of his competitor for
purposes of comparative advertising. See, for example, Boehringer Ingelheim Ltd & Others v
Vetplus Ltd [2007] FSR 29 (CA)(No doubt that freedom of expression is engaged in a comparative
advertising case.)

changing the wording 'Black Label' to 'Black Labour', 'Carling Beer' to 'White Guilt',
'America's lusty lively beer' to 'Africa's lusty lively exploitation since 1652', and
'Enjoyed by men around the world' to 'No regard given worldwide'.
SAB sought an interdict against the applicant on the basis that it had infringed
the respondent's trade mark by violating s 34(1)(c) of the Trade Marks Act.775 This
section provides that a trade mark may be infringed by the unauthorized use in the
course of trade of a identical or similar mark, provided the trade mark is well known
and the use of the mark would be likely to 'take unfair advantage of, or be
detrimental to, the distinctive character or the repute of the registered trade mark'.
Laugh It Off's argument that s 34(1)(c) did not oust its constitutional right to
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comment on or make fun of trade marks and brands did not find favour with either
the High Court776 or the Supreme Court of Appeal,777 both of which granted SAB
relief.
Harms JA in the Supreme Court of Appeal accepted that the statutory provision in
issue had to be 'interpreted in the light of the Constitution and its application must
be such that it does not unduly restrict a party's freedom of expression', and that
this required 'the weighing-up of the freedom of expression and the trademark
owner's rights of property and freedom of trade, occupation or profession'. 778 It was
particularly at the stage where the trade mark owner must show unfair detriment
that concerns relating to free speech may be taken into account.779 The key issue
was whether the use by Laugh It Off would be likely to take unfair advantage of, or
be detrimental to, the distinctive character or the repute of the Black Label mark,
and this depended mainly on its message. The Court accepted that the message
created the impression in the mind of the public that SAB has always been and still
is guilty of exploiting its black labour.780 This message is materially detrimental to
the repute of the trademarks concerned.781 Harms JA then considered what he
termed 'the freedom of expression justification'.782 Although T-shirts 'provide a
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SAB International t/a Sabmark International v Laugh It Off Promotions [2003] 2 All SA 454 (C).
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Laugh It Off Promotions CC v South African Breweries International (Finance) BV t/a Sabmark
International 2005 (2) SA 46 (SCA)('Laugh It Off SCA').
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Ibid at paras 20-21.
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Ibid at para 23. Paradoxically, Harms JA does not take this point to its logical conclusion in his
decision, but treats freedom of expression as an independent issue.

780

Ibid at para 26.
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It follows that Harms JA restricted his analysis to the 'likely to be detrimental to the repute of a
registered trade mark' aspect of s 34(1)(c). His decision (and that of the Constitutional Court on
appeal) thus did not concern the alternative bases for infringement under the section, namely
'likely to take unfair advantage of' and the 'distinctive character' aspects to the section.
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Laugh It Off SCA (supra) at para 28.

powerful medium for making socio-political comments',783 Laugh It Off's right to free
speech was not unjustifiably curtailed by the statutory provisions as it 'may declaim
the message about black labour and white guilt from rooftops, pulpits and political
platforms; and it may place the same words (without appropriating the registered
mark's repute) on T-shirts, and sell them'.784 Even if Laugh It Off's T-shirt could be
regarded as a parody, that on its own could not be regarded as a defence to
trademark infringement but merely a relevant factor to be put in the balance. 785 On
the facts, Laugh It Off had not exercised but abused its right to freedom of
expression.786
Happily, however, the last laugh in the case belonged to Laugh It Off. The
Constitutional Court unanimously rejected Harms JA's approach and refused SAB the
interdict it had sought. The Court explained that s 34(1)(c) of the
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Trade Marks Act introduced the principle of dilution and serves a vital purpose of
protecting the unique identity and reputation of the mark, which clearly underpins
the economic value that inheres in the selling power of the mark.787 The form of
dilution in casu was the alleged tarnishment of the trade mark by Laugh It Off
creating unfavourable associations with the trade mark.788
The approach taken by Harms JA was rejected on a number of grounds. First, as a
matter of methodology, Harms JA had wrongly followed a two-stage approach,
enquiring first whether an infringement of the s 34(1)(c) had taken place, and only
thereafter whether freedom of expression justified the infringement. This approach is
flawed because a finding of unfair use or likelihood of detriment to the repute of the
trade mark is intimately connected with whether the expression is protected by FC s
16(1) and therefore effectively prevented a proper interpretation of s 34(1)(c) in light
of the Constitution.789 Although the Court held that s 34(1)(c) limits the right to free
expression by ousting certain expressive conduct, the terms of the dispute before it
— Laugh It Off had not challenged the constitutionality of the section — required the
Court to assume that the limitation was reasonable and justifiable and compelled a
construction of the section that was most compatible with freedom of expression.790
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Ibid at para 41 (Moseneke J observes that this differs from another form of trade mark dilution, that
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In doing so '[c]ourts must', Moseneke J noted, 'be astute not to convert the antidilution safeguard of renowned trade marks usually controlled by powerful financial
interests into a monopoly adverse to other claims of expressive conduct of at least
equal cogency and worth in our broader society'.791
Moseneke J for the Court further held that 'unfair detriment' will need to be
assessed on a case by case basis, but the general principle is that the trademark
owner bears the burden to demonstrate likelihood of substantial harm or detriment
which amounts to unfairness.792 Harms JA's decision inferred detriment solely on the
basis of the meaning that the judge had attributed to the message on the T-shirts.
As evidence, however, this meaning was 'at best scant and unconvincing as an
indicator of substantial economic harm'.793 Indeed, even if the message is
unsavoury, unwholesome or degrading, Moseneke J held that, in general, the
message should be protected by the free speech clause.794 Thus a claim under s
34(1)(c) must go further than showing some notional or assumed harm to the
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general reputation of the trademark owner; what has to be proved is the
substantial likelihood of economic and trade harm.796 There was no evidence that the
message on Laugh It Off's T-shirts was likely to tarnish the selling power of SAB's
trademark.797 Because this threshold had not been met by SAB, Moseneke J
considered that it was unnecessary to assess whether the message conveyed by the
T-shirt amounted to parody,798 although he noted that the fact that a work is parody
will be a relevant though not decisive factor in determining whether the use of the
senior work is fair for purposes of s 34(1)(c).799
Sachs J felt 'that something more needs to be said'.800 The judge thought that the
appeal should be upheld not just on the 'clip-board evidence' basis sanctioned by
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Moseneke J — although he concurred in Moseneke J's judgment. Rather, the issue
that lay at the heart of the case was that of the constitutional value of parody. Sachs
J agreed with Moseneke J that classifying a message as a parody will be a factor in
the overall analysis of whether, in the specific context, an independent observer
'would say that the harm done . . . to the property interests of the trademark owner
outweighs the free speech interests involved'.801 Apart from the nature of the
message as parody, other factors that are relevant (though not decisive) will be
whether the activity is primarily communicative or primarily commercial; whether
the message could have been conveyed by means other than parody, bearing in
mind that the medium could well be the message; the actual medium used and its
context; and whether the parody is deemed unsavoury.802 On the facts, Sachs J held
that the only possible complaint SAB could have from a trademark law perspective
was that the T-shirts negatively impacted on the image of Black Label beer. But 'it is
difficult to imagine that black working class drinkers would raise an eyebrow at the
suggestion that together with virtually every other enterprise of the time, SAB
benefited from the use of cheap black labour'.803 SAB would in any event have other
remedies at its disposal even if Laugh It Off's use had harmed the repute of the beer,
such as injurious falsehood and defamation.804 On the facts, the scales came down
clearly in favour of Laugh It Off; no harm
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was caused to the marketability of Black Label beer, and the T-shirt parody was
necessary because the message was precisely the dislocated use of the trademark.
Sachs J concluded with two significant points in relation, first, to trademark law
and freedom of speech generally and, secondly, to the role of laughter in society.
Firstly, even the threat of litigation can stifle legitimate debate:
Large businesses have special access to wealth, the media and government. Like
politicians and public figures, their trademarks represent highly visible and immediately
recognizable symbols of societal norms and values. The companies that own famous
trademarks exert substantial influence over public and political issues . . .
[T]he tarnishment theory of trademark dilution may in protecting the reputation of a
mark's owner, effectively act as a defamation statute. As such, it could serve as an
over-deterrent. It could chill public discourse because trademark law could be used to
encourage prospective speakers to engage in undue self-censorship to avoid the
consequences of speaking.805
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at para 89.)
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Secondly, in the present case 'subversive humour' was used 'as a means of
challenging economic power, resisting ideological hegemony and advancing human
dignity', a goal that the law should protect:
A society that takes itself too seriously risks bottling up its tensions and treating every
example of irreverence as a threat to its existence. Humour is one of the great solvents
of democracy. It permits the ambiguities and contradictions of public life to be
articulated in non-violent forms. It promotes diversity. It enables a multitude of
discontents to be expressed in a myriad of spontaneous ways. It is an elixir of
constitutional health.806

Laugh It Off deserves to be celebrated as a great freedom of expression case, a
powerful articulation by the Constitutional Court of the right to freedom of speech.
This is especially true of the judgment of Sachs J, though even the more cautious
decision of Moseneke J must be welcomed for its emphasis of the importance of
properly taking free speech considerations into account in interpreting otherwise
restrictive statutory provisions.807 In the particular context of trademark dilution,
Moseneke J has effectively read into the relevant statutory provision of the Trade
Marks Act a requirement that the trademark owner must show that actual damage
to the selling power of the trademark owner is almost inevitable. 808 Although this
arguably conflicts with the literal interpretation of the provision, it is a far better
balance between free speech interests and the protection of a trademark than the
literal approach adopted by Harms JA in the Supreme Court of Appeal.
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Although much of Sachs J's decision is strictly unnecessary, given his agreement
with the narrow ground of decision of the rest of the Court, his sophisticated reading
of the core issues implicated by parody and laughter will greatly assist in the further
development of the balancing between intellectual property law and freedom of
speech. Of particular significance is Sachs J's recognition of the potential chilling
effect of trademark dilution law on free speech, and the analogies he drew with the
law of defamation.809 There is a rich jurisprudence on the use of law (especially libel
law) in England and the US to silence critics of corporate power. 810 In the US, the
term 'Strategic Lawsuits Against Public Participation' or SLAPPS has been coined to
describe these types of actions.811 Sachs J is right to identify the need to enhance the
protective regime for these critics regardless of the cause of action chosen by the
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Vidal McLibel: Burger Culture on Trial (1997). For more on other libel cases involving corporate
(and other) claimants, see D Hooper Reputations Under Fire: Winners and Losers in the Libel
Business (2000).

corporate plaintiff.812 It is also important to afford greater breathing space to genuine
parodies or satires, especially those that implicate matters of public importance. 813
This clearly applied to the use of SAB's trademark by Laugh It Off; as Sachs J was
quick to appreciate, Laugh It Off's T-shirts were poking fun at the trademarksaturated nature of our consumerist society.814

(ii) Copyright: Defences to infringement
The copyright cases that threaten freedom of expression are, like Laugh It Off, not
the typical commercial piracy actions where copyright protection is defensible and
necessary. Most of the copyright cases that engage the attention of a freedom of
expression guarantee are those involving defendants, typically the media, seeking to
inform the public as to matters of public importance, in circumstances where
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the impact of the story is argued to require the reproduction of a substantial part of
the copyright-protected work of the plaintiff.815 Existing defences may do some of
the work required by freedom of expression in this context, especially the constructs
of 'fair use', as many of the defences are termed in the US, 816 or 'fair dealing' as they
are termed in the UK and South Africa,817 which can be given content in accordance
with the values of freedom of speech. A few cases from England and the US are
illustrative.
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In Pro Sieben Media AG v Carlton UK Television Ltd, the plaintiff had conducted an
exclusive TV interview with a person who had chosen to persist with her pregnancy
after it had been revealed that she was carrying eight live embryos.818 The
interviewee, as is common for stories of this kind, had been paid a large sum of
money by the plaintiff. The defendants had included a 30-second extract from this
interview in its own programme, 'The Big Story: Selling Babies', which criticised the
phenomenon of 'cheque-book journalism'. The interview was used to exemplify this
form of journalism. The Court of Appeal upheld a defence of fair dealing for purposes
of criticism or review, which it accepted should be interpreted liberally. 819 The
defence was not limited to criticism of the interview represented by the copyright
work as such; rather, it included criticism of the ideas found in the work and its
social or moral implications.820
Another leading case involving a related fair dealing defence is Ashdown v
Telegraph Group Limited, where the Daily Telegraph published unauthorized extracts
from a confidential diary minute that related to a secret meeting between Paddy
Ashdown, the former leader of the Liberal Democrats, and Tony Blair, the Labour
Prime Minister.821 The minutes suggested that Mr Blair had seriously intended to form
a coalition government with the Liberal Democrats, despite his public denials. About
two years after the meeting, when Mr Ashdown intended to publish his diaries, the
minute was leaked to the Daily Telegraph. The Court of
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Appeal considered that the defence of fair dealing for purposes of reporting current
events normally provides courts with the necessary scope to reflect the public
interest in freedom of expression.822 The Court confirmed that 'current events' should
be liberally interpreted to include events of 'current interest', even though they may
have occurred some time in the past.823 The Court then considered the residual
defence of public interest that the legislation had preserved. Lord Phillips MR
recognised that in most cases the fair dealing defences will be adequate to balance
the interests of infringers and creators of works. The Court held that, in principle, the
use of the exact words is not justifiable by reference to the right to freedom of
speech, but that circumstances can arise where freedom of expression will only be
effective if it is permissible to reproduce the very words used.824 This was generally
the case on the facts: reference to Ashdown's exact words was necessary for the
818
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& Another [2005] FSR 36 (Ch)(fair dealing where photographs of David and Victoria Beckham used
in a television programme criticising tabloid journalism).

821

[2002] Ch 149 ('Ashdown'). For a full account of copyright and defences seeking to protect
freedom of speech, where other jurisdictions are also examined, see G Davies Copyright and the
Public Interest (2nd Edition, 2002).
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Ashdown (supra) at para 33.
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Ibid at para 39.

newspaper to give an authentic account of the meeting. But Lord Phillips MR held
that the newspaper had gone too far. Only shorter quotations from the Ashdown
minute were necessary and therefore justifiable. In addition, 'the minute was
deliberately filleted in order to extract colourful passages that were most likely to
add flavour to the article'.825
It is submitted that the defence of 'public interest' should be given far more
prominence in copyright law than is evidenced by the approach of the Court in
Ashdown.826 We submit that the correct approach is reflected in what appears to be
the only statement on the issue in South African law, the obiter remark in the High
Court decision in Prinsloo v RCP Media t/a Rapport: 'The public interest and the
related freedom, duty and responsibility of the media can of course outweigh
considerations regarding copyright'.827
In the US, uncharacteristically, the First Amendment has seldom provided shelter
for copyright infringers. In the leading case of Harper & Row v The Nation, The
Nation published extracts from former President Gerald Ford's unpublished
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memoirs discussing why he had pardoned his predecessor, Richard Nixon.828 The
majority of the Supreme Court denied the fair use defence to the publisher, albeit
primarily on the basis that the memoris were unpublished.829 Brennan J authored a
spirited, and in our view correct, dissent in favour of the right to publish, arguing
that the majority's restrictive interpretation of the fair use doctrine ill-served the
'progress of arts and sciences and the robust public debate essential to an
enlightened citizenry'.830
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In the context of parody, however, the US Supreme Court has denied copyright
owners complete hegemony.831 The classic case is Campbell v Acuff-Rose Music Inc
which involved the rap group 2 Live Crew's spoof of Roy Orbison's song, 'Oh, Pretty
Woman'.832 The Supreme Court unanimously upheld the right of 2 Live Crew to
parody the rock song, though it confirmed that the nature of the song as parody
could not be elevated to an independent defence — it had, instead, to house itself
within the general fair use defence.833 On the facts of the case, the 2 Live Crew song
was a transformative work that furthered the goal of copyright law (this would often
be satisfied by parodies) and deserved protection even though it copied the heart of
the original song (the opening lyrics and bass riff of the song). Parodies often
necessarily aim at the most important parts of the original work, and copying, the
Court held, 'does not become excessive in relation to parodic purpose merely
because the portion taken was the original's heart'.834 Moreover, the market for the
parody differed from the market for the original song, and in any event, parodies
may legitimately aim at undermining demand for the original through social criticism
thereof.
It is submitted that South African courts dealing with similar issues as those
confronting the courts in cases such as these should be alive to the impact copyright
protection will have on freedom of expression. As the US and English
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jurisprudence indicates, freedom of expression considerations can usually be taken
into account within the umbrella of existing copyright defences, provided that these
defences are interpreted generously and in a manner that gives meaningful
protection to the publication of significant copyright-protected material on matters
of public concern, or parodies or satires that constitute social commentary. Campbell
v Acuff-Rose offers an instructive precedent for South African law in regard to the
importance of protecting parody.835 However, our courts should be more solicitous to
free speech interests than the courts in Ashdown and Harper & Row, both cases
831
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F3d 894 (9th Cir, 2002)(The then little-known Danish band Aqua, had produced a song entitled
'Barbie Girl' which lampooned and parodied the Barbie doll and its image, the intellectual property
rights to which are owned by Mattel. Mattel attacked this use on a number of grounds including
trademark dilution in the form of tarnishment and blurring. The Court held that while MCA Records
used the Barbie Girl name to sell records, it also lampooned the Barbie Girl image and commented
humourously on American cultural values. It was therefore not purely commercial speech and was
entitled to full First Amendment protection); Mattel Inc v Walking Mountain Productions 353 F 3d
792 (9th Cir, 2003)(An artist, Forsythe, took photos portraying nude Barbie dolls in sexualised
positions being attacked by vintage household appliances. Mattel argued that this constituted a
violation of its trademark and copyright. The Court rejected Mattel's claim, holding that the
photopraphs constituted 'fair use' through parody.)
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where the speech was clearly political in nature and the publishers were performing
their vital constitutionally-sanctioned roles of informing members of the public of
such speech.836

(e) Sexually explicit expression
Sexual expression is one of the traditional battlegrounds for freedom of expression.
This section first summarises the primary legislation regulating sexual expression. It
then discusses the protection of pornographic expression and the limits on that
protection, particularly the value of pornography and the harms that criminalising it
is meant to avoid. Finally, we discuss nude dancing as protected expression.

(i) The statutory framework
The main statute that regulates sexually explicit expression is the Films and
Publications Act ('FPA').837 This statute replaced two notoriously repressive
censorship laws, the Indecent or Obscene Photographic Matter Act ('IOPMA'), 838 and
the Publications Act,839 both of which were subject to challenges under the Interim
Constitution.
The scheme of the FPA is broadly as follows. Three levels of classification are
most relevant for freedom of expression purposes: complete prohibition, XX and
X18. Complete prohibition applies only to the possession, creation, production,
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importation, exportation, distribution or broadcast of a film or publication that
contains child pornography.840 Films will be classified as XX if they contain a scene or
scenes (simulated or real) of bestiality, incest or rape; explicit sexual conduct which
violates or shows disrespect for the right to human dignity of any person or which
degrades a person or constitutes incitement to cause harm; or the explicit infliction
of extreme violence or effects of extreme violence which constitutes incitement to
cause harm.841 A film will be classified as X18 if it contains a scene or scenes
(simulated or real) of explicit sexual conduct which, in the case of sexual
intercourse, includes an explicit visual presentation of genitals. 842 Substantially
similar provisions apply to the classification of publications.843 It is an offence to
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distribute films and publications that have been classified as XX or X18844, or
publications that contain visual presentations or descriptions that would result in the
XX or X18 classifications were they to be classified.845 A number of exemptions are
articulated under the FPA. Licensees of adult premises are exempt from the
prohibitions relating to X18 films and publications.846 There is also an exemption
application procedure for publications classified or classifiable as XX or X18, or from
the child pornography provisions, where 'bona fide purposes will be served by such
an exemption'.847 Holders of broadcasting licences are exempt from the duty to apply
for classification of films.848 Further, in a necessary concession to freedom of
expression, the XX or X18 classifications will not be applied in respect of a 'bona fide
scientific, documentary, literary or . . . artistic' publication or film. 849

(ii) Pornographic films and publications as protected expression
The Constitutional Court has had two occasions to consider the constitutionality of
pornography. In Case & Another v Minister of Safety and Security & Others,850 the
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applicants, who had been charged with the contravention of s 2(1) of IOPMA — they
were allegedly in the possession of sexually explicit videos — challenged this
provision against a number of rights in the Interim Constitution. The prohibition in s
2(1) was limited to the possession of indecent or obscene material. This material
was defined in IOPMA to include photographic matter 'depicting, displaying,
exhibiting, manifesting, portraying or representing sexual intercourse,
licentiousness, lust, homosexuality, lesbianism, masturbation, sexual assault, rape,
sodomy, masochism, sadism, sexual bestiality or anything of a like nature'.
842

FPA sched 7. In turn, 'sexual conduct' is broadly defined as including male genitals in a state of
arousal or stimulation, the undue display of genitals or of the anal region, masturbation, bestiality,
sexual intercourse (real or simulated), sexual contact involving the direct or indirect fondling or
touching of the intimate parts of a body, the penetration of the vagina or anus with any object, oral
genital contact or oral anal contact. FPA s 1.

843

See FPA scheds 1 and 2.

844

FPA ss 25-26.

845

FPA s 28. While films must be classified before they are distributed, in general publications may be
classified only after their publication. See § 42.9(h) infra.

846

FPA s 24.

847

FPA s 22.

848

FPA s 23(3).

849

FPA scheds 5 and 9. The Films and Publications Amendment Bill B27B-2006 proposes significant
amendments to the legislation. For instance, if enacted in its present form, publications other than
certain newspapers which contain, inter alia, descriptions of sexual conduct, will be subjected to
pre-publication classification. Such a classification regime will not be constitutionally justifiable.
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1996 (3) SA 617 (CC), 1996 (5) BCLR 609 (CC)('Case').

The majority judgment was authored by Didcott J who struck down s 2(1) on the
basis that it unjustifiably violated the privacy guarantee in IC s 13:
What erotic material I may choose to keep within the privacy of my home, and only for
my personal use there, is nobody's business but mine. It is certainly not the business of
society or the State. Any ban imposed on my possession of such material for that
solitary purpose invades the personal privacy. 851

Although s 2(1) was also challenged on the basis that it infringed the right to
freedom of expression contained in IC s 15(1), the majority preferred to leave that
question open.852 However, Mokgoro J, in an insightful analysis, was prepared to rule
that the ban contemplated by s 2(1) of IOPMA also violated the right to freedom of
expression. The first enquiry in this regard was whether sexually explicit expression
fell within the right articulated in IC s 15(1). Mokgoro J rightly accepted that the
correct approach was to interpret the right generously to include sexually-explicit
material and to postpone consideration of any possible ground for excluding ultimate
protection of the expression to the limitations stage of analysis. 853 Mokgoro J
accepted that the act of possessing protected material is itself constitutionally
protected by a freedom of expression guarantee: 'my freedom of expression is
impoverished indeed if it does not embrace also my right to receive, hold and
consume expressions transmitted by others'.854 This aspect of
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free speech was necessary at least on the basis of the rationale that the right to
receive others' expression is 'foundational to each individual's empowerment to
autonomous self-development'.855 There was, however, no need to demarcate
protected from unprotected sexually-explicit speech, because s 2(1) of IOPMA was
clearly overbroad; the 'indecent or obscene' definition covered 'a virtually limitless
range of expressions, from ubiquitous and mundane manifestations like commercial
advertising to the most exalted artistic expressions'.856

851

Case (supra) at para 91 (Didcott J emphasized that the 'preposterous definition' of indecent and
obscene material aggravated the violation of IC s 13; it was so wide as to cover famous works of
art that are readily displayed in major galleries around the world. Furthermore, the provision was
not saved by the limitations clause (IC s 33); although criminalising the production and even the
possession of truly obscene material could be justifiable, s 2(1) also hit less obnoxious material.
Ibid at para 93.) See further D McQuoid-Mason 'Privacy' in S Woolman, T Roux, J Klaaren, A Stein, M
Chaskalson & M Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, December 2003)
Chapter 38 at 38-23. For commentary on the decision, see N Smith 'Policing Pornography' (1997)
13 SAJHR 292.

852

Case (supra) at para 92. Ibid at para 98 (Langa J) and para 102 (Madala J).

853

Mokgoro J contrasted this approach to that adopted in the US. In that jurisdiction (where, of course,
the US Constitution does not contain a limitations clause), courts' interpretative energy resides at
the stage of determining whether material is obscene; if so, it is simply not covered by the First
Amendment. On the structure of free speech analysis, see § 42.3 supra.

854

Case (supra) at para 25. This argument is clearer under the Final Constitution. Whereas IC s 15(1)
did not specifically protect the right to receive and impart information and ideas, this protection is
now explicit in FC s 16(1).

855

Case (supra) at para 26. Cf Stanley v Georgia 394 US 557, 565 (1969) (Prohibition on possession of
pornography infringes the First Amendment; state 'has no business telling a man, sitting alone in
his own house, what books he may read or what films he may watch').

One category of pornography that clearly and rightly troubled members of the
Court in Case was child pornography. Thus Madala J stated in his concurring
judgment that 'children should not be exposed to or participate in the production of
pornography, and . . . possession by them and exposure to pornographic material
should be prohibited'.857 Madala J was clearly of the opinion that limiting even the
possession of such pornography was constitutionally legitimate.858 The Court dealt
with just such a category of pornography a few years later under the Final
Constitution, in De Reuck v Director of Public Prosecutions (Witwatersrand Local
Division).859
In De Reuck, a film producer had been charged with contravening s 27(1) of the
FPA, which prohibits the knowing creation, production, distribution, importation and
possession of a film that contains a scene of child pornography.860 Langa DCJ for a
unanimous Court summarized the proper interpretation of the offence contemplated
in s 27(1) thus:
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The overarching enquiry, objectively viewed, is whether the purpose of the image is to
stimulate sexual arousal in the target audience. This entails considering the context of
the publication or film in which the image occurs as a visual presentation or scene. The
court conducts the enquiry from the perspective of the reasonable viewer. 861

In regard to whether FC s 16(1) had been infringed, Langa DCJ confirmed that
expression that was not excluded under FC s 16(2) fell to be protected under FC s
16(1).862 Child pornography clearly constitutes expression; indeed, the Court appears

856

Case (supra) at para 59. Mokgoro J's approach to the case — engaging the free speech issue
directly — is commendable. As she put it, 'I do not believe it would be appropriate to dispose of a
matter so prominently implicating crucial freedom of expression issues without attending to the
arguments in that regard'. Ibid at para 66. See also ibid at para 112 (Sachs J)('The infringement of
privacy becomes harder to countenance when it targets communicative matter'.)

857

Ibid at para 105.

858

Ibid at para 107, (Madala J, with the majority, confined his discussion to the right to privacy rather
than the right to freedom of expression.)

859

2004 (1) SA 406 (CC), 2003 (12) BCLR 1333 (CC)('De Reuck').

860

At the time of De Reuck, child pornography was defined in FPA s 1 as 'any image, real or simulated,
however created, depicting a person who is or who is shown as being under the age of 18 years,
engaged in sexual conduct or a display of genitals which amounts to sexual exploitation, or
participating in, or assisting another person to engage in sexual conduct which amounts to sexual
exploitation or degradation of children'. The Court confirmed that on a proper interpretation, this
definition contained an exhaustive list of what constitutes child pornography. Ibid at para 21. The
current definition of child pornography extends the net wider: it includes any image, however
created, or any description of a person (real or simulated) who is or is depicted as being under 18
and who is engaged in, participating in or assisting another to participate in sexual conduct, or
showing or describing the body or parts of the body of such a person in a manner or circumstances
which amount to sexual exploitation, or where it is capable of being used for these purposes. For a
discussion of the current regime, see M Watney 'Regulation of Internet Pornography in South Africa
Part 1' (2006) 69 THRHR 227 and M Watney 'Regulation of Internet Pornography in South Africa
Part 2' (2006) 69 THRHR 381.

861

De Reuck (supra) at para 38.

to accept that such expression qualifies as artistic expression.863 Furthermore, FC s
16(1) is not limited only to rights of speakers, it also covers the right of recipients to
receive child pornography.864 Section 27(1) of the FPA thus clearly limited freedom of
expression. The question that remained was whether such a limitation was
justifiable; an issue that this discussion will postpone until later.865 First, we examine
in some detail the claim that pornography should be treated as protected
expression.866
The generous approach adopted by the Court to the ambit of the right to freedom
of expression is consistent with its approach to rights analysis in general and is also
in accordance with the approach adopted in similar jurisdictions where rights are
subject to a conceptually distinct limitations analysis.867 In Canada, for instance, in R
v Butler, the Supreme Court held that a prohibition on the sale and possession of
obscene material clearly infringed s 2(b) of the Canadian Charter as a content-based
restriction on expression.868 The Canadian Supreme Court has taken a similar
approach to prohibitions on child pornography.869 The European Court of Human
Rights, in its seminal obscenity decision of Handyside v UK, confirmed that freedom
of expression is applicable 'not only to ''information'' or ''ideas'' that are favourably
received or regarded as inoffensive or as a matter of indifference, but also to those
that offend, shock or disturb'.870
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The major jurisdiction that provides a contrasting approach is, again, the United
States, where courts, in the absence of a limitations clause, have been compelled to
exclude certain speech from the protective coverage of the First Amendment. 871
Speech that is properly classified as 'obscene' receives no constitutional protection
862

Ibid at para 47. See generally § 42.3 supra.

863

De Reuck (supra) at para 48.

864

Ibid at para 49, quoting FC s 16(1)(b). See also IC s 15(1) and Mokgoro J's decision in Case (supra).

865

See § 42.9(e)(iii) infra.

866

It should be noted that Langa DCJ also held that FPA s 27 limited the right to privacy in FC s 14. De
Reuck (supra) at para 52, relying on the reasoning in Case (supra). This dual free speech/privacy
approach has also been endorsed by the Supreme Court of Canada. R v Sharpe 2001 SCC 2, (2001)
194 DLR (4th) 1 ('Sharpe')(Criminal Code penalizing possession of child pornography engaged
privacy as well as free speech protection).

867

See generally S Woolman & H Botha 'Limitations' in S Woolman, T Roux, J Klaaren, A Stein, M
Chaskalson & M Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, July 2006)
Chapter 34.

868

[1992] 1 SCR 452, (1992) 89 DLR (4th) 449 (SCC)('Butler')(Meaning sought to be expressed
through pornography).

869

Sharpe (supra) at para 27 (Guarantee of free expression extends even to offensive speech).

870

Supra at paras 48-49 (The case concerned The Little Red School Book, a reference book for 12-18
year olds that contained chapters on sex, drugs and pornography in quite graphic detail.)

and is regarded as 'utterly without redeeming social importance'.872 In the leading
case of Miller v California, the Supreme Court articulated a strict threshold test for
determining obscene speech: a work is obscene where: (1) the average person,
applying contemporary community standards, would find that the work, taken as a
whole, appeals to the prurient interest; (2) the work depicts or describes, in a
patently offensive way, sexual conduct specifically defined by applicable state law;
and (3) the work lacks serious literary, artistic, political or scientific value. 873 Where
the US Supreme Court rules that a particular form of pornography is obscene (as it
appears to have done in the case of child pornography)874 its decision that the
speech should not be protected is tantamount to what, for example, South African
and Canadian courts do when they assess limitations on protected speech as
justifiable. We turn to consider how courts have assessed limitations on sexually
explicit speech next.

(iii) Assessing limitations on sexually explicit material:
pornography as low-value speech
As in the case of other low-value speech such as commercial speech, the approach
of South African and other courts engaging restrictions on sexually explicit
expression is to consider the value of the speech at issue within the limitations
analysis.875 That pornography lies at the periphery of the right to freedom of
expression is widely accepted in various jurisdictions, which has the result that
limitations upon such expression are more easily countenanced.876 In a recent House
of Lords decision, for example, Lord Hoffmann made the point that '[t]he
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The results achieved under the US approach and those that follow from an explicit limitations
analysis often coincide. It is only the methodology of the analysis that differs.

872

Roth v United States; Alberts v California 354 US 476, 484 (1957)(Brennan J, emphasising,
however, that the standards for judging obscenity safeguard freedom of speech and the press. Ibid
at 488.)

873

413 US 14, 24 (1973)('Miller v California'). The most famous judicial pronouncement on obscenity
is Stewart J's comment in an earlier case, Jacobellis v Ohio. 378 US 184, 197 (1964)(Conceding that
he may never be able to describe the forms of hard-core pornography that could be banned but 'I
know it when I see it'.) For a discussion of how the Supreme Court has provided further guidelines
in regard to each leg of the obscenity test, see DR Pember & C Calvert Mass Media Law (2007)
532-38. But see the test under the UK's Obscene Publications Act, 1964 s 1(1) (The publication for
gain of an article which tends, taken as a whole, to deprave and corrupt a significant portion of
those likely to see or hear it). For a comprehensive account of UK obscenity law from a free speech
perspective, see H Fenwick & G Phillipson Media Freedom under the Human Rights Act (2006) 42247; R Stone Textbook on Civil Liberties and Human Rights (5th Edition, 2004) 302-317.

874

New York v Ferber 458 US 747, 764 (1982)('Ferber').

875

For the position in regard to commercial speech, see § 42.9(f) infra.

876

One argument that should be rejected is that pornographic speech qualifies as hate speech and
hence does not attract any constitutional protection. See D Meyerson Rights Limited: Freedom of
Expression, Freedom of Religion and the South African Constitution (1999) 129-31 ('Rights
Limited')(pornography does not qualify under any of the requirements for hate speech.) See
further § 42.8(c) supra.

right to vend pornography is not the most important right of free expression in a
democratic society',877 or, as Baroness Hale put it, '[p]ornography comes well below
celebrity gossip in the hierarchy of speech which deserves the protection of the
law'.878 This low-value speech approach is also reflected in the jurisprudence of the
European Court of Human Rights, which affords a wide margin of appreciation to
domestic courts in considering the constitutionality of restrictions on sexually
explicit speech.879
Our Constitutional Court has also addressed this issue, in the context of child
pornography. In De Reuck, the Constitutional Court considered whether the child
pornography prohibition contained in the FPA survived the limitations analysis. The
first point made by Langa DCJ was that child pornography did not implicate the core
values of freedom of expression, namely 'its instrumental function as a guarantor of
democracy, its implicit recognition and protection of the moral agency of individuals
in our society and its facilitation of the search for truth by individuals and society
generally'.880 This is a significant point; the claim that hard-core pornographic
images, especially child pornography, serves the democracy rationale for free
speech, or that wide dissemination of child and other hard-core pornography aids in
the discovery of truth, is simply implausible.881 As Barendt puts it, '[m]ost
pornography is non-cognitive; it does not make claims which might be true'. 882 In
Miller v California, Burger CJ stated that 'to equate the free and robust exchange of
ideas and political debate with commercial exploitation of obscene materials
demeans the grand conception of the First Amendment'.883 Or, even more to the
point, '[n]o one is denied an equal voice in the political process . . . when he is
forbidden to circulate photographs of genitals to the public'.884

877

Miss Behavin' Ltd v Belfast City Council [2007] 3 All ER 1007 (HL) at para 16 (Judicial review
refused of decision not to grant sex establishment licence in particular area).

878

Ibid at para 38. See also supra at para 83 (Lord Neuberger)(This may, however, be an
overstatement of the relative value of celebrity gossip and pornography to the free speech
enterprise.)

879

Handyside (supra) at para 48. See also Müller v Switzerland (1991) 13 EHRR 212 at para 35
(Criminal conviction of artist for exhibition of explicit paintings, including depicting sexual relations
between men and animals, upheld).

880

De Reuck (supra) at para 59, summarizing the Court's decision in South African National Defence
Union v Minister of Defence 1999 (4) SA 469 (CC), 1999 (6) BCLR 615 (CC). See also Sharpe
(supra) at para 24 (Child pornography does not contribute to search for truth or to social and
political discourse; may not even engage the value of self-fulfilment).

881

See § 42.5 supra. For an excellent summary and discussion of the rationales for freedom of
expression in the context of pornography, see Fenwick & Phillipson (supra) at 392-408.

882

Barendt Freedom of Speech (supra) at 356.

883

Miller (supra) at 34. See also Butler (supra) at para 102 (Pornography does not stand on equal
footing with other kinds of expression that directly engage the core of freedom of expression).

884

R Dworkin A Matter of Principle (1985) 336.

It is nevertheless the case, as Ronald Dworkin argues, that government
censorship of pornographic speech engages fundamental concerns of moral
independence that lie at the heart of a free speech clause:
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Liberals defend pornography, though most of them despise it, in order to defend a
conception of the First Amendment that includes, as at least one of its purposes,
protecting equality in the processes through which the moral as well as the political
environment is formed.885

If it is accepted that pornographic speech engages the right to freedom of
expression, albeit at its periphery, the query that must next be interrogated is what
the harm is that is sought to be avoided by censoring pornography.

(iv) Assessing limitations on pornography: harms sought to be
avoided through criminalizing pornography
Langa DCJ in De Reuck considered that the objective of the prohibition on child
pornography in the FPA was sound:
The purpose of the legislation is to curb child pornography, which is seen as an evil in
all democratic societies. Child pornography is universally condemned for good reason. It
strikes at the dignity of children, it is harmful to children who are used in its production,
and it is potentially harmful because of the attitude to child sex that it fosters and the
use to which it can be put in grooming children to engage in sexual conduct. 886

Furthermore, the Act's prohibition on child pornography was not overbroad; although
there were no specific defences — for example, for researchers who possess child
pornography — there were other safeguards in the Act such as an exemption
application which would cater for deserving cases.887 Similar restrictions
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on the possession and production of child pornography have been upheld on
constitutional grounds in other jurisdictions.888
Although limitations on child pornography are fairly easy to justify, 889 it is less
clear on what basis restrictions on other forms of pornography may be sanctioned. It
is in this context that courts will have to engage the difficult question of the harms
sought to be prevented through the restriction of pornography. There is a substantial
body of literature that seeks to locate this harm in the context of violence against
women. The main arguments here are that there is a link between pornography and
sexual harm and that pornography is a form of gender discrimination: it 'presents
885

R Dworkin Freedom's Law: The Moral Reading of the American Constitution (1996) 238. For a
recent discussion of the rationales for protecting pornography, see J Weinstein 'Democracy, Sex
and the First Amendment' (2007) 31 New York University Rev of Law and Social Change 865, 87896 (Argues that the democracy rationale presents the most promising justification for obscenity; it
is used to attempt to change people's attitudes about sexual mores.) See also A Koppelman 'Free
Speech and Pornography: A Response to James Weinstein' (2007) 31 New York University Rev of
Law and Social Change 899, 906-7 (Restrictions on pornography aim precisely at preventing
citizens from thinking certain thoughts).

886

Ibid at para 61. Cf Sharpe (supra) at paras 87-94 (Accepting that the evidence showed a
reasonable apprehension of at least four forms of harm caused by child pornography: the changing
of attitudes of possessors in ways that makes them more likely to sexually abuse children; the
fuelling of fantasies and making paedophiles more likely to offend; the use of child pornography to
groom or seduce victims; and the abuse of children who are used in the production of
pornography.)

women purely as objects for men's sexual needs and so demeans and disparages
them'.890 The jurisprudential high-point of this argument was the implementation of
an ordinance drafted by Catherine MacKinnon and Andrea Dworkin in Indianapolis
that sought to create a civil remedy for harms caused to women by pornography,
defined inter alia as 'the graphic sexually explicit subordination of women, whether
in pictures or in words'. The victory was short-lived; the Court of Appeals for the
Seventh Circuit considered that this definition violated the First Amendment.
Easterbrook J held that the ordinance was an unconstitutional instance of 'thought
control'. Further,
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the ordinance did not exempt works of literary, artistic, political or scientific value. 891
Indeed, US First Amendment law remains tolerant of much pornography, provided it
cannot be classed as obscene under Miller v California. Thus, even legislation that is
designed to prevent the dissemination to children of indecent — though not
'obscene' — material via the Internet could not be upheld where such legislation
would inevitably infringe the freedom of adults to access indecent material because
'[t]hat burden on adult speech is unacceptable if less restrictive alternatives would

887

FPA s 22. Indeed, a more specific 'legitimate purposes'-type defence was not an effective less
restrictive means to achieve the purpose; such a defence would in any event be open to abuse. De
Reuck (supra) at para 82. The Court left open the issue of whether lawyers, judicial officers and
police officers were hit by the prohibition when possessing child pornography for purposes of their
occupations. Ibid at para 87. An argument can be made that the FPA is unconstitutional to the
extent that it does not permit of exceptions in relation to, for instance, the possession of child
pornography for legitimate and necessary journalistic purposes. Thus there is no similar exemption
as applies to material that would otherwise be classified as XX or X18, if they are bona fide
scientific, documentary, literary or artistic publications or films. FPA scheds 5 and 9. So a
broadcaster or newspaper whose confidential source provided it with examples of child
pornography used by a public official could not possess the pornography without arguably violating
the FPA. Cf US v Mathews 209 F 3d 338, 345 (4th Cir, 2000)(journalist may not possess child
pornography for purpose of doing research for future story; argument to the contrary misses
fundamental distinction between child pornography and other pornography.) Such a position may
be susceptible to constitutional challenge on free speech grounds (although the decision in De
Reuck indicates that such a challenge would not succeed). There is a defence to the publication of
hate speech for a film, publication, entertainment or play that amounts to a bona fide discussion,
argument or opinion on a matter of public interest. FPA s 29(4). See also Sharpe (supra) at paras
70-71 (Describing the legislated 'public good' defence to a charge of possession of child
pornography). For a critique of De Reuck see Woolman 'Dignity' (supra) at Chapter 36.

888

For the US position, see Ferber (supra)(conviction under state statute for sale of films depicting
boys masturbating constitutional; states have greater leeway on the regulation of pornographic
depictions of children and obscenity test of Miller v California not applicable); Osborne v Ohio 495
US 103 (1990)(even possession of child pornography may be criminalised; reasonable for state to
conclude that it will decrease production of child pornography if it criminalizes possession). Cf
Ashcroft v Free Speech Coalition 535 US 234 (2002)(Child Pornography Prevention Act, 1996
extended prohibition against child pornography to sexually explicit images that appear to depict
minors but were produced without using real children; unconstitutional because virtual child
pornography not intrinsically related to sexual abuse of children and no artistic work exemption).
For discussion on this case, see DR Dallas 'Starting with the Scales Tilted: The Supreme Court's
Assessment of Congressional Findings and Scientific Evidence in Ashcroft v Free Speech Coalition'
(2007) 44 Willamette LR 33.

889

That is not to say that the ambit of child pornography is uncontroversial. For a discussion of
childhood sexuality within motion pictures that may trigger US child pornography law, see JE
Bristol 'Free Expression in Motion Pictures: Childhood Sexuality and a Satisfied Society' (2007) 25
Cardozo Arts and Entertainment LJ 333, 358 (arguing that not all child nudity should be treated the
same for purposes of child pornography law). Nor is it necessarily the case that simulated child
pornography causes the same harms as real child pornography.

be at least as effective in achieving the legitimate purpose that the statute was
enacted to serve.'892
The objective of preventing harm to women through pornography has had a
better reception in Canada. In Butler,893 Sopinka J for the Supreme Court held that
'degrading or dehumanizing materials place women (and sometimes men) in
positions of subordination, servile submission or humiliation. They run against the
principles of equality and dignity of all human beings'.894 A substantial body of
opinion existed to the effect that the portrayal of persons in such positions 'results in
harm, particularly to women and therefore to society as a whole'.895 While a direct
link to such harm could not be shown, the Court accepted that 'it would be
reasonable to conclude that there is an appreciable risk of harm to society in the
portrayal of such materials'.896 The Court stated:
[I]f true equality between male and female persons is to be achieved, we cannot ignore
the threat to equality resulting from exposure to audiences of certain types of violent
and degrading materials. Materials portraying women as a class as objects for sexual
exploitation and abuse have a negative impact on 'the individual's sense of self-worth
and acceptance'.897

890

Barendt Freedom of Speech (supra) at 379. The literature on this topic is enormous. A useful
collection is contained in D Cornell Feminism and Pornography (2000). Classic works that should be
consulted include A Dworkin Pornography: Men Possessing Women (1981); C MacKinnon Feminism
Unmodified: Discourse on Life and the Law (1987); C MacKinnon Only Words (1993); N Strossen
Defending Pornography; Free Speech, Sex, and the Fight for Women's Rights (2000); N Strossen 'Is
''Minnesota a Progressive?'' A Focus on Sexually Oriented Expression' (2006) 33 William Mitchell LR
51; C MacKinnon & R Dworkin 'Pornography: An Exchange — Comment/Reply' New York Review of
Books 3 March 1994; R Dworkin Freedom's Law: The Moral Reading of the American Constitution
(1996) chapters 9 and 10; and C Itzin (ed) Pornography: Woman, Violence and Civil Liberties
(1994).

891

American Booksellers Assoc, Inc v Hudnut 771 F2d 323, 328 (7th Cir 1985). The Supreme Court
affirmed the decision without hearing oral argument. 475 US 1001 (1986).

892

Reno v American Civil Liberties Union 521 US 844, 874 (1997)(provision in Communications
Decency Act 1996 unconstitutional because less restrictive means such as software was available
by which parents could prevent children accessing certain material). See also Ashcroft v American
Civil Liberties Union 542 US 656, 669 (2004)(Child Online Protection Act declared unconstitutional;
use of blocking and filtering software less restrictive means than employing criminal sanctions for
purpose). Cf US v Williams 553 US (2008)(statute that prohibited offers to provide and requests to
obtain child pornography not infringing the First Amendment).

893

[1992] 1 SCR 452, (1992) 89 DLR (4th) 449 (SCC)('Butler')(The facts of the case were that: the
owner of a video shop that sold and rented hard-core pornography was charged under the Criminal
Code with the sale, and possession for purpose of sale, of obscene material. 'Obscenity' was
defined as 'any publication a dominant characteristic of which is the undue exploitation of sex, or
of sex and any one or more of the following subjects, namely, crime, horror, cruelty and violence'.
The Court upheld the provision, in part, because it only minimally impaired freedom of speech —
the test for obscenity set a high threshold, and works with scientific, artistic or literary merit were
not caught. Ibid at paras 117-118.)

894

Ibid at para 51.

895

Ibid at para 52.

896

Ibid.
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In order to determine if a rational connection exists between the objective of
preventing harm and the impugned measures, the Court held that it is sufficient if
Parliament has a reasonable basis for believing that there is a link between
pornography and harm to society.898
The Butler Court's acceptance of a link between pornography and harm to women
and society has been criticised.899 Nadine Strassen has argued, for instance, that the
Court's approach is a 'dangerous intuitive' one, and that, even if it is assumed,
contrary to the available evidence, that seeing pornography leads to sexist and
violent actions, 'it still would have to [be proved] that pornography has a corner on
the sexism and violence market, and that pornography is in fact entirely
suppressible'.900 Butler should therefore not be regarded as a persuasive precedent.
Where the state seeks to restrict even low-value speech such as pornography on the
basis of harm to society, it is surely right to require that this harm be demonstrated
in a reasonably compelling manner. While defences that protect speech that
constitutes, for example, valuable artistic or literary works,901 or publications made
on matters of public concern, are desirable, the a priori question that must be
answered in these cases is whether it is at all justifiable in principle to restrict
pornography. In the absence of evidence of specific and non-speculative harm, such
restrictions should be carefully scrutinised, and may well not survive a constitutional
challenge.

(v) Nude dancing as protected expression
One specific category of sexually explicit expression that has received the attention
of our Constitutional Court is nude dancing. The proposition that nude dancing is a
form of protected expression was accepted in Phillips & Another v Director of Public

897

Ibid at para 90 (The objective of avoiding harm associated with the dissemination of pornography
was, according to the Court, sufficiently pressing and substantial to warrant some restriction on
freedom of expression. Ibid at para 94.)

898

Ibid at para 112. Butler's rationale has been extended to books and magazines, and harm to the
dignity of gays and lesbians, through degrading hard-core pornography. See Little Sisters and Art
Emporium v Minister of Justice and Attorney-General of Canada [2000] 2 SCR 1120.
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For compelling criticism, see, for example, Fenwick & Phillipson (supra) at 450-462.

900

Strossen (supra) at 249. The question as to the link between pornography and harm is a complex
one which, to be properly assessed, would require an analysis of all available evidence. It is not a
link which, in our view, exists simply as a matter of 'reason or logic' (to use the phrase adopted by
the Canadian Supreme Court for assessing the rationality of limitations on fundamental rights
where the rationality of the limitation has not been proved on the basis of empirical evidence. RJRMacDonald v Attorney-General of Canada [1995] 3 SCR 199.) See § 42.9(f) infra.

901

Cf FPA scheds 5 and 8. Cf also the UK's Obscene Publications Act 1959 s 4(1) (defence if
publication for public good in interests of science, literature, art or learning). This provision was, for
example, probably responsible for the eventual unbanning in England of DH Lawrence's Lady
Chatterley's Lover. For accounts of this and other famous obscenity trials where s 4(1) was
employed, see A Travis Bound and Gagged: A Secret History of Obscenity in Britain (2000).

Prosecutions, Witwatersrand Local Division & Others,902 which concerned the
constitutionality of s 160(d) of the Liquor Act.903 This provision made
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it an offence for a holder of an on-consumption liquor licence to allow a person 'who
is not clothed or not properly clothed to perform or to appear' or any person 'to
perform an offensive, indecent or obscene act . . . on licensed premises where
entertainment is presented or to which the public has access'.904 The applicant, the
owner of a club known as The Titty Twister, was charged for allowing striptease
dancing on the premises. Yacoob J for the majority held that the provision limited
freedom of expression:
The prohibition applies to all entertainment of every description, provided only that the
conduct covered by the subsection is part of it. It . . . therefore limits the freedom of
artistic creativity and the freedom to receive and impart information and ideas
protected by s 16(1)(b) and (c) of the Constitution. Even though the performers and
audiences themselves are not guilty of any offence in terms of the subsection, the
inevitable consequence of its enforcement is to restrict the performance of all
entertainment within this broad category and to impact negatively on performers and
potential audiences alike.905

Sachs J, in a separate concurring judgment, reminds us that '[t]he problem of
whether it is constitutionally permissible to prohibit the combination of tipples and
nipples has divided judicial minds in many open and democratic societies'. 906 The
majority of the US Supreme Court in Barnes v Glen Theatre, Inc held that nude
dancing was protected by the First Amendment, though only at its outer perimeter,
and 'marginally so'.907 Because the value of the expression in issue is far removed
from the core of freedom of expression, there is greater scope for the government to
justify limitations on nude dancing. Hence in Barnes, for instance, an Indiana public
indecency statute that was enacted to address the perceived evil of public nudity
was upheld; nudity was not proscribed 'because of the erotic message conveyed by

902

2003 (3) SA 345 (CC), 2003 (4) BCLR 357 (CC)('Phillips').

903

Act 27 of 1989.

904

See also Sexual Offences Act 23 1957 s 19(b) (Offence for person who willfully and openly exhibits
himself or herself in an indecent dress or manner at any door or window or within view of any
public street or place to which public have access). The common law offence of public indecency —
unlawfully, intentionally and publicly performing an act which tends to deprave or corrupt the
morals of others or which outrages the public sense of decency — is also relevant. For discussion
of this offence, see J Burchell Principles of Criminal Law (3rd Edition, 2005) 874-9.

905

Phillips (supra) at para 15. Ibid at paras 54-55 (Ngcobo J in dissent: 'I have grave doubts whether
there is any connection between the striptease dancing involved in this case and the constitutional
right to freedom of expression. . . . Whether freedom of artistic creativity guaranteed by our
Constitution includes nude dancing for the primary purpose of stimulating liquor sales is not free
from doubt'.)

906

Ibid at para 64.

907

501 US 560, 566 (1991)('Barnes'). See also City of Erie et al v Pap's AM 529 US 277, 292-294
(2000)('City of Erie')(although being in a state of nudity not inherently expressive conduct, nude
dancing is expressive conduct that falls within outer ambit of First Amendment).

the dancers and the dancers remained free to communicate erotic expression, albeit
that they had to wear pasties and G-strings in doing so'.908
Even in Phillips, although the Constitutional Court ultimately ruled that s 160(d) of
the Liquor Act was unconstitutional, it did so on a very narrow
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basis: the provision was overbroad; its coverage extended beyond bars and places
at which the sale of liquor is the primary activity to, for example, performances at
theatres as well as clubs.909 Had the prohibition been narrowly tailored to, for
instance, only prohibit nude dancing at places where the primary business is to sell
liquor, the position, according to the majority, 'might well have been different'. 910

(f) Commercial expression
The United States Supreme Court has defined commercial expression as 'expression
related solely to the economic interests of the speaker and its audience'.911 This
definition has been quoted with apparent approval by Davis J in one of the two
reported commercial speech cases decided thus far by South African courts. 912
The most common type of commercial speech is advertising.913 It must, however,
be interrogated in each case whether the advertisement is related solely to the
economic interests of the parties. Speech on matters of public concern should not be
regarded as commercial speech simply by virtue of its being couched in the form of
a traditional advertisement. The best illustration of this point is the speech at issue
in one of the US Supreme Court's seminal free speech cases, New York Times v

908

Barnes (supra) at 571. See also City of Erie (supra) at 279(A similar result was reached. The ban on
nudity in that case was also a general ban that did not have the purpose of suppressing the erotic
message of the dance, and dancers were free to perform wearing pasties and G-strings.)

909

Phillips (supra) at para 28.

910

Phillips (supra) at para 27 (Madala J would have held the limitation on freedom of expression
justifiable even given the breadth of the provision: 'Given the potential dangers that arise when
drunkenness and nudity are combined, it is both reasonable and justifiable for the Legislature to
require theatres to refrain from selling liquor on the days when such performances are being held'.
Ibid at para 46.)

911

Central Hudson Gas & Electric v Public Services Commission 447 US 557, 561 (1980)('Central
Hudson'). Cf the narrower definition previously proffered in Virginia State Board of Pharmacy v
Virginia Citizens Consumer Council 425 US 748, 761 (1976)('Virginia State Board of Pharmacy')
(Speech that proposes a commercial transaction.)

912

City of Cape Town v Ad Outpost (Pty) Ltd 2000 (2) SA 733, 748 (C)('Ad Outpost'). The only other
reported commercial speech case is North Central Local Council and South Central Local Council v
Roundabout Outdoor (Pty) Ltd & Others 2002 (2) SA 625 (D)('Roundabout Outdoor'). These cases
are discussed below.

913

Other forms of speech such as expression in the context of unlawful competition (for instance,
disparagement of a competitor's products) and expression inducing another to breach a contract,
would appear also to qualify as commercial speech. With regard to restrictions on unlawful
competition, it is submitted that the common law, and especially the elasticity of the
'wrongfulness' requirement of the delict, should give sufficient protection for the genuine exercise
of free speech.

Sullivan.914 In this case, the plaintiff sued for libel in respect of allegations contained
in a paid advertisement published in the New York Times. The advertisement called
for contributions to pay the legal expenses of a number of black student protesters
who had been arrested for allegedly falling foul of the opprobrious racial laws then in
place in Montgomery, Alabama. This was clearly
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speech on a matter of public interest that was entitled to robust protection ('it
communicated information, expressed opinions and recited grievances'), rather than
commercial speech that did not enjoy such protection.915
Similarly, speech is not 'commercial' simply because money is spent in producing
it or merely because it is sold for a profit.916 If this were the case, all material
published by the press or traditional media would only be entitled to protection as
commercial speech, irrespective of the content of the speech. This would be absurd.
Speech is also not 'commercial' simply because it covers a commercial issue. Much
speech on commercial issues concerns matters of compelling public interest and is
not only related to advancing the commercial interests of the speaker and its
audience, such as the exposure of corporate governance failures or product defects.
Although, as will be seen, courts in various jurisdictions regard commercial
speech as covered by a freedom of speech guarantee and valuable in society, courts
also invariably adopt the position that restrictions on this form of speech are easier
to justify than is the case with many other forms of speech, most obviously, political
speech. These two points are dealt with in turn.

(i) Commercial speech as protected expression
The first enquiry is whether (and why) commercial speech receives protection under
a free speech guarantee. Our courts have held that judges should interpret the
scope of the right to freedom of expression generously so as to cover freedom of
commercial speech. Thus in Ad Outpost, Davis J concluded that 'it is clear that
advertising falls within the nature of expression and hence stands to be protected in
terms of s 16(1) of the Constitution'.917 The court reached a similar conclusion in
Roundabout Outdoor, emphasising that the advertising restrictions in that case

914

376 US 254 (1964)('Sullivan'). The best analysis of this case, together with its socio-political
backdrop and reproducing the advert, is in A Lewis Make No Law: The Sullivan Case and the First
Amendment (1992). See also SD Ross & RK Bird 'The Ad that Changed Libel Law: Judicial Realism
and Social Activism in New York Times Co v Sullivan' (2004) 9 Communication L & Policy 489. See
further § 42.9(a) supra.

915

The line between commercial speech and speech that should be treated as predominantly public
concern speech is difficult. This is illustrated by the recent controversy in the US in relation to
whether Nike's press releases responding to allegations that the company mistreated workers
outside the US, constituted commercial speech. The Californian Supreme Court held that this was
commercial speech. Nike Inc v Kasky 123 SCt 2554 (2003). For commentary, see RL Kerr 'From
Sullivan to Nike: Will the Noble Purpose of the Landmark Free Speech Case be Subverted to
Immunize False Advertising?' (2004) 9 Communication L & Policy 525. Cf Barthold v Germany
(1992) 15 EHRR 244 (veterinary surgeon's advertisement that pointed out lack of proper night
service a matter of importance to the community).

916

Virginia State Board of Pharmacy (supra) at 761.

917

Ad Outpost (supra) at 749.

impeded the freedom to impart and receive information and ideas entrenched by FC
s 16(1)(b).918
The same approach has been adopted in other jurisdictions. The first unequivocal
extension of free speech protection to commercial speech by the US
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Supreme Court occurred in the Virginia State Board of Pharmacy case.919 Commercial
speech has also been regarded as falling within the scope of freedom of speech by,
for example, the Supreme Court of Canada920 and the European Court of Human
Rights.921
Despite the approach of most jurisdictions in extending the protection of freedom
of expression to commercial speech, the theoretical basis for this protection is
uncertain and contested. One critic of the notion of freedom of commercial
expression puts it in the following strong terms:
Freedom of commercial expression is a constitutional fraud. It does not have sound
grounding in legal precedent. The normative arguments adduced in its favour are
without exception invalid and unsound. 922

This criticism is, we submit, an overstatement. While we accept that certain of the
arguments for free speech (such as the argument from democracy, the selffulfilment of the speaker,923 the 'safety valve' theory and the development of a
culture of toleration) are generally inapposite to commercial speech, this is not true
of all the rationales. It seems to us that the protection of commercial speech can be
justified by focusing on the importance of commercial information to consumers.
Promoting freedom of commercial speech empowers consumers to make informed
choices as to products and services.924 As the Canadian Supreme Court remarked in
Ford:925
918

Roundabout Outdoor (supra) at 633.

919

Virginia State Board of Pharmacy (supra)(Striking down a statute that stipulated that it was
unprofessional conduct for a pharmacist to advertise the price of prescription medicines). See also,
for example, Carey v Population Services international 4331 US 768 (1977). Previous decisions of
the US Supreme Court excluded commercial speech from the protection of the First Amendment.
See, for example, Valentine v Christensen 316 US 52 (1942) and Pittsburgh Press v Human
Relations Commission 413 US 376 (1973).

920

Ford v Attorney General of Quebec [1988] 2 SCR 712 ('Ford'); Irwin Toy v Attorney-General of
Quebec [1989] 1 SCR 927('Irwin Toy').

921

Markt Intern & Beerman v Germany (1990) 12 EHRR 161 ('Markt Intern').

922

RA Shiner Freedom of Commercial Expression (2003) 328 (Shiner engages in a detailed and
thought-provoking examination of the merits of protecting freedom of commercial expression and
concludes that none of the rationales for the protection of freedom of expression apply to
commercial speech.) See also CE Baker 'Commercial Speech: A Problem in the Theory of Freedom'
(1976) 62 Iowa Law Rev 1.

923

It is, generally speaking, difficult to argue that commercial expression advances the self-fulfillment
of the speaker as it is mostly corporate entities that engage in commercial speech (such as
advertising). See Barendt Freedom of Speech (supra) at 15. For a criticism of the application of this
rationale to commercial expression, see Shiner (supra) at 163-191.
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Over and above its intrinsic value as expression, commercial expression which, as has
been pointed out, protects listeners as well as speakers plays a significant role in
enabling individuals to make informed economic choices, an important aspect of selffulfilment and personal autonomy.926

The free flow of commercial information enables us to know more about commercial
subjects, products and services, and thus serves individual choice and the proper
functioning of a free market economy. The 'market place of ideas' thus promotes the
efficiency of the economic market (by, amongst other things, assisting in the search
for commercial truth).927 This is, in particular, the case in relation to commercial
speech that conveys information (such as so-called informational advertising) but is
less apposite, if at all, to more emotive commercial speech like 'lifestyle' advertising
(advertising that associates the product with an attractive lifestyle). 928 An additional
argument in support of the protection of freedom of commercial expression is that a
failure to protect it would inevitably 'chill' other forms of speech in circumstances
where courts may incorrectly categorise speech.
Although it is difficult to argue that commercial expression should enjoy the same
level of constitutional protection as other forms of speech — such as political
expression, journalistic endeavour and artistic creativity929— we submit that it is
correct that restrictions on freedom of commercial speech engage the reasons that
we value freedom of expression and thus fall within FC s 16(1).930

(ii) Assessing limitations on commercial expression
The second important question with regard to commercial expression is how
limitations on such expression are to be assessed. The broad point here — again,
924

D Meyerson Rights Limited (supra) at 93 ('Advertising clearly raises freedom of expression
concerns, because it imparts information about goods and services that people have an interest in
receiving'). Cf Virginia State Board of Pharmacy (supra) at 763 (Blackmun J)(the consumer's
'interest in the free flow of commercial information. . . may be as keen as, if not keener by far, than
his interest in the day's most urgent political debate'.)

925

Ford (supra) at 767.

926

See Central Hudson (supra) at 563 (1980)('the First Amendment's concern for commercial speech
is based on the informational function of advertising'); Shiner (supra) at 308 and 328 (criticises this
rationale on the basis that much of advertising does not provide information, but rather appeals to
emotions and conjures up associations. While this is true of much lifestyle advertising, it is not
necessarily true of much advertising that is informational in nature.)

927

For a criticism of this argument, see Shiner (supra) at 299-301. See also RC Post 'The Constitutional
Status of Commercial Speech' (2000) 48 U California LR 1, 8 (courts should not protect the values
of market economy through free speech).

928

See Barendt Freedom of Speech (supra) at 399 ('Very little commercial advertising is intended to
assert anything which could be regarded as truth, rather than persuade consumers to do
something'.)

929

We would note that certain commercial speech would amount to artistic expression.

930

The Constitutional Court adopts a wide approach to 'expression' for purposes of FC s 16(1). See §
42.4 supra.

one accepted in various jurisdictions — is that commercial speech receives weaker
protection than other forms of speech. In the words of Kondile J in Roundabout
Outdoor, commercial speech 'occupies a subordinate position in the
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scale of constitutional rights values'.931 Davis J in Ad Outpost, however, sounds the
following cautionary note:
The tendency to conclude uncritically that commercial expression bears less
constitutional recognition than political or artistic speech needs to be evaluated
carefully. So much speech is by its very nature directed towards persuading the listener
to act in a particular manner that artificially created divisions between the value of
different forms of speech requires critical scrutiny. 932

Certain in-built limitations on the protection for commercial expression flow from a
proper consideration of the major rationale for its protection — that it empowers
consumers by providing them with a free flow of information of relevance in a
market economy. This rationale cannot countenance the dissemination of, for
instance, false and misleading advertisements, for which there can thus be no
constitutional protection.933 To the extent that numerous restrictions on advertising
goods prohibit false and misleading advertisements, these will qualify as justifiable
limitations of free speech.934 But restrictions on truthful claims, say, comparative
advertising or restrictions on professional advertising,935 will be more difficult to
defend.

931

Roundabout Outdoor (supra) at 635 (Kondile J endorses the view expressed by Gilbert Marcus and
Derek Spitz that most commercial speech is of peripheral constitutional value. Ibid at 634 citing
Marcus & Spitz 'Expression' (supra) at 20-50—20-51.) See also Central Hudson (supra) at 562
(Constitution accords lesser protection to commercial speech than other speech protected by the
First Amendment); Markt Intern (supra) at para 33 (states enjoy greater discretion in regulation of
commercial speech). But see Ad Outpost (supra) at 749. It is not universally accepted that
commercial expression should enjoy lesser protection than other forms of expression. See 44
Liquormart v Rhode Island 517 US 484, 518 (1996)('44 Liquormart')(Thomas J stated: 'I do not see
a philosophical or historical basis for asserting that 'commercial' speech is of 'lower value' than
'non-commercial' speech'.)

932

Ad Outpost (supra) at 749.

933

Cf A Nicol QC, G Millar QC & A Sharland Media Law and Human Rights (2001) 167. In contrast, with
regard to defamatory speech implicating matters of public concern, publishers escape liability in
South Africa and elsewhere even for publishing false statements of fact, provided the publication is
reasonable. See § 42.9(a) supra.

934

Cf Code of Advertising Practice of the Advertising Standards Authority para 4.2. Electronic
Commincations Act 36 of 2005 s 55 requires that all broadcasting licensees adhere to this Code.
Some statutory examples of (it is submitted, justifiable) restrictions on false and misleading
advertising are: Merchandise Marks Act 17 of 1941 ss 6 and 7 (prohibiting false and forged trade
marks, and false trade descriptions); Foodstuffs, Cosmetics and Disinfectants Act 54 of 1972 s 5;
Trade Metrology Act 77 of 1973 s 37; Plant Improvement Act 53 of 1976 s 33; Trade Practices Act
76 of 1976 s 9(1) (prohibition on display of advert that is false or misleading in material respects);
and Animal Improvement Act 62 of 1998 s 18.

935

Restrictions on professional advertising have attracted judicial attention in a number of
jurisdictions. See, for example, Ohralik v State Bar Association 436 US 447 (1978); In re Primus 436
US 412 (1978); Rocket v Royal College of Dental Surgeons of Ontario (1990) 71 DLR (4th) 68
(SCC); Casado Coca v Spain (1994) 18 EHRR 1.

How have South African courts assessed limitations on commercial speech? The
two reported cases that are discussed next both deal with restrictions on
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billboard advertising. Thereafter, the approach to restrictions on commercial speech
adopted in other jurisdictions is briefly considered.936
In Ad Outpost, the first respondent had been interdicted from erecting an
advertising sign on property of the second respondent that was adjacent to the N1
highway. A by-law provided that any person who intended to display an advertising
sign had first to seek permission from the City of Cape Town and that the sign itself
could only contain stipulated details, such as the name and contact details of the
occupier of the property. This effectively disallowed third parties such as the first
respondent from advertising on premises occupied by others. Davis J held that the
by-law breached the respondents' right to freedom of expression 'by prohibiting any
form of a particular mode of advertising which it is seeking to communicate to a
segment of the public'.937 The crucial enquiry then became whether the limitation
was justifiable in terms of FC s 36(1). Although restrictions on outdoor advertising to
protect the environment were in principle defensible, it was significant that on the
City's own evidence, the existing by-law was inadequate, especially in regard to
advertising on others' premises. Davis J concluded that the blanket nature of the
prohibition 'is contrary to the constitutional requirement that a desired result should
be achieved by means which are least damaging to the constitutional right in
question'.938
Ad Outpost should be contrasted with Roundabout Outdoor. This case also dealt
with the erection of an advertising billboard in breach of by-laws. The Court
distinguished this case from Ad Outpost on the ground that, while that case dealt
with an absolute prohibition on a certain form of commercial speech, the by-law in
Roundabout Outdoor only involved restrictions on the location of billboards. 'It is
therefore sufficient' Kondile J held, 'if the restriction broadly advances the applicant's
interest'.939 The Court accepted that the measures adopted by the applicant were
designed to achieve the twin objectives of ensuring traffic safety and preserving the
appearance of the locality. These were substantial interests and the measures taken
in the by-laws were 'rationally connected to a legitimate, substantial and pressing
purpose of promoting public safety and welfare. They directly advance that purpose.
They are the least restrictive measures that could have been employed by applicant
to accomplish its purpose'.940
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Other significant areas within advertising law that may impact on free speech are political
advertising restrictions and requirements that adverts should be decent. For discussion, see G
Robertson QC & A Nicol QC Media Law (4th Edition, 2002) 712-714.

937

Ad Outpost (supra) at 749. Cf Ramsden v Corporation of the City of Peterborough (1992) 7 CRR
288 (Ontario Court of Appeal)('Ramsden')(Third party advertising a form of communication
protected by free speech).

938

Ad Outpost (supra) at 750-1 (The applicant had conceded in a policy document that a new,
balanced policy was required that would allow certain types of third party advertising.)

939

Roundabout Outdoor (supra) at 635.

The United States position on the compatibility of restrictions on commercial
speech with the First Amendment is set out in Central Hudson. The issue in this case
was whether a ban on promotional advertising for gas and electricity services that
sought to reduce the demand for electricity in the context of the 1970s energy crisis
was constitutional. The Supreme Court laid down the following test for the
constitutionality of commercial speech restrictions: commercial speech that
concerns lawful activity and that is not misleading may only be restricted where the
government interest in its regulation is substantial, the regulation directly advances
the government interest, and the regulation is not more extensive than is necessary
to serve that interest.941 Although the ban in question served the substantial
government interest in energy conservation, and advanced that interest, it covered
all promotional advertising and hence was more extensive than was necessary.
In another leading US case on advertising restrictions, 44 Liquormart, the
Supreme Court used its Central Hudson test to strike down statutes that prohibited
advertisements publishing information concerning the price of alcoholic drinks. 942
The legitimate objective of moderating alcohol consumption was not significantly
advanced by the total ban as no clear evidence had been led to show that the
restriction reduced consumption.943 Furthermore, according to the Court, steps less
invasive of freedom of expression could have been taken to achieve the objective,
such as an increased taxation on alcoholic products.944
The approach of the Supreme Court of Canada to advertising restrictions is
reflected in Irwin Toy.945 The starting point for the Court is that 'expression' is given a
broad meaning for purposes of s 2(b) of the Canadian Charter so that virtually any
material that conveys or attempts to convey a meaning is protected. Advertising
aimed at children attempts to convey meaning and therefore amounts to protected
expression. The next step is whether the purpose or effect of the legislation is to
control, or attempt to control, the conveyance of meaning. If so, the legislation

940

Ibid at 635-6 (The Court referred with approval to the similar conclusions accepted in Ramsden
(supra)(concern for traffic safety and aestheticism of city are pressing objectives), and by the
Californian Supreme Court in Metromedia Inc v San Diego 453 US 490 (1981)(traffic safety and
appearance of city substantial government goals).)

941

Central Hudson (supra) at 566. The last leg of the Central Hudson test suggests that one applies a
least restrictive means test to limitations of commercial expression (i.e. similar to the limitations
test adopted under the Canadian Charter). This test was, however, qualified in a subsequent
decision of the US Supreme Court. Board of Trustees of the State University of New York et al v
Todd Fox 492 US 469, 109 SCt 3028, 3035 (1989)(Test requires simply a reasonable fit between the
legislature's ends and the means adopted to accomplish those ends, which 'employs not
necessarily the least restrictive means but . . . a means narrowly tailored to achieve the desired
objective.')

942

Supra.

943

Ibid at 505.

944

Ibid at 531 (Stevens J, with three other justices, correctly rejected the approach taken by the Court
in Posadas de Puerto Rico Associates v Tourism Co of Puerto Rico 478 US 328 (1986)(Court
accepted the argument that if a state is permitted to ban a particular product, it could legitimately
ban advertising for that product, even though the product remained legal.))

945

Supra.

infringes the right to freedom of expression, and one must then assess whether the
limitation is justified (or reasonable). On the facts of Irwin Toy, the
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Court held that a statutory prohibition on all advertising directed at children under
13 was a reasonable limitation on the right to free speech as such advertising was
inherently manipulative and advertisers could still target parents and other adults. 946
The jurisprudence of the European Court of Human Rights is also instructive in
regard to the discretion afforded restrictions on commercial speech. In Markt Intern,
a sharply-divided Court concluded that art 10 of the European Convention on Human
Rights had not been violated.947 The applicants had published a bulletin including an
article about the dissatisfaction of a customer who had not received the promised
reimbursement of a beauty product ordered from a mail-order company that fell foul
of a German statute prohibiting unfair competition. The Court held that states have a
wide margin of appreciation in regard to regulating matters such as unfair
competition and that the restriction on competition was proportionate. 948
One specific topic that excites much controversy in this area is restrictions on
tobacco advertising. In South Africa, s 3(1) of the Tobacco Products Control Act 949
prohibits the advertising of tobacco products in broad terms.950 In assessing the
constitutionality of this provision, guidance will no doubt be sought from the
Canadian Supreme Court, particularly the decision in RJR-McDonald Inc v AttorneyGeneral of Canada.951 In this case, the Court narrowly rejected a blanket ban on all

946

It should be noted that the test adopted by the Canadian Supreme Court is the same as that
adopted in cases not involving commercial expression. See, for example, Keegstra (supra) at 215-6
(Involving hate speech).

947

Markt Intern (The Court was split 9-9, with the President exercising his casting vote in favour of the
German government. The dissent was particularly concerned with the effect a deferential approach
may have on the openness of business activities. Ibid at 177.) Other cases on unfair competition
also indicate a deferential approach. See Jacubowski v Poland (1994) 19 EHRR 64 (Restraint from
sending critical articles concerning former employer to journalists justifiable on the basis of unfair
competition laws); Krone Verlag GmbH & Co KG (No 3) v Austria 2003 (Restraint on newspaper
publishing comparison of its selling price relative to competitor a disproportionate interference
with art 10).

948

Markt Intern (supra) at para 32.

949

Act 83 of 1993.

950

Section 3(3), however, provides that a retailer of tobacco products may (in accordance with
regulations) post signs at the point of sale that 'indicate the availability of tobacco products and
their price'. A similar prohibition is contained in the United Kingdom Tobacco Advertising and
Promotions Act 2002. See also R (On the application of British American Tobacco & Others) v
Secretary of State for Health [2004] EWHC 2493 (Admin). Advertising bans on tobacco are called
for in the International Framework Convention on Tobacco Control (2003).

951

[1995] 3 SCR 199, (1995) 127 DLR (4th) 1 (SCC), 31 CRR (2d) 189 ('RJR-McDonald'). The issue has
not been expressly considered by the US Supreme Court, though its rulings in Rubin v Coors
Brewing Co 514 US 476 (1995) (restrictions on advertising alcohol content on beer compatible with
First Amendment) and 44 Liquormart (supra) suggest that at least a total ban on the truthful
advertising of a lawful product would not survive a First Amendment challenge. Cf also Lorillard
Tobacco Co v Reilly, Attorney-General of Massachusetts 533 US 525 (2001).

forms of tobacco advertising, except at the point of sale.952 The majority of the Court
(per McLachlin J) held that the prohibition's objective — the reduction of
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consumption and thus the reduction of smoking-related risks to health — was
legitimate, but that the ban was wider than necessary. According to the majority of
the Court, although tobacco advertisements that associated smoking with an
attractive lifestyle (so-called lifestyle advertising) could be linked to increased
consumption of tobacco, this connection had not been proved, and did not follow as
a matter of 'reason or logic', in relation to other forms of advertising such as brandpreference advertising (which generally consists of the depiction of a product pack
or trade marks) and informational advertising (which provides factual information
about the product).953 McLachlin J emphasised that the blanket ban deprived those
who lawfully chose to smoke of information on 'price, quality and even health risks
associated with the different brands'.954
Following the decision in RJR-McDonald, the Canadian Parliament enacted the
Tobacco Act, 1997. This Act prohibits the advertising and promotion of tobacco
products other than by means of 'information advertising' or 'brand-preference
advertising' in adult publications or adult places.955 The Act expressly carves out
'lifestyle advertising' and advertising that could reasonably be construed as
appealing to young persons, from the provision allowing for information and brandpreference advertising.956 In the sequel to RJR-McDonald, a challenge to this
legislation again went all the way to the Canadian Supreme Court. 957 This time, in
JTI-MacDonald the Court upheld the revised advertising and promotion ban,
emphasising the deference that should be paid to the legislature in this area as well
as the significant harms associated with tobacco consumption. McLachlin CJC
explained the Court's attitude as follows: '[w]hen commercial expression is used, as
alleged here, for the purposes of inducing people to engage in harmful and addictive
behaviour, its value becomes tenuous'.958
The advertising ban in s 3(1) of the South African Tobacco Products Control Act
goes further than the legislation which formed the subject of JTI-MacDonald and is
more akin to that contained in the predecessor legislation that was considered in
952

See Canadian Tobacco Products Control Act, 1988.

953

RJR-McDonald (supra) at para 164.

954

Ibid at para 170. RJR-McDonald also dealt with whether manufacturers could be compelled to insert
heath warnings on cigarette packets. The majority of the Court held that this also offended
freedom of expression. This view accepts the proposition that a right to freedom of expression also
includes a right not to speak. In the US, a requirement that lawyers had to disclose certain fee
information was held not to infringe the First Amendment. Zauderer v Office of Disciplinary
Counsel of Ohio 471 US 626 (1985).

955

Sections 22(1) and (2).

956

Section 22(3).

957

Canada (Attorney General) v JTI-MacDonald Corp 2007 SCC 30.

958

Ibid at para 47.

RJR-McDonald. The South African legislation includes within its ambit so-called
brand-preference and informational advertising and, on the authority of RJRMcDonald, in our view goes too far in limiting freedom of expression. If challenged, s
3(1) may well not survive constitutional scrutiny.
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(g) Restrictions in the interest of national security, defence and
intelligence
The intersection between legitimate state restriction of information in the interests
of national security and freedom of expression in a democratic society is a fault line
that yields inevitable conflict. The legitimacy of unsupervised state national security
restriction rests on a premise that owes allegiance to a particular conception of
democracy: the executive elected by and accountable to a democratic Parliament
may be entrusted with restricting information in the best interests of society.
However, this conception must compete with the libertarian conception that such
power may be abused and must therefore be carefully regulated. The very nature of
information restriction makes it difficult to regulate; without access to information it
is difficult to challenge the basis or legitimacy of any particular restriction. Moreover,
in the context of national security there is a risk, perhaps more so than in any other
context, that the government will restrict the flow of information in its own, as
opposed to the national, interest. As will appear from the discussion that follows,
courts and legislatures alike struggle to articulate principles to delineate the
legitimate restriction of information on national security grounds in a democratic
society. In this section, we first critically examine the various sources of restrictions
and then consider the approach of courts to conflicts between national security
claims and freedom of expression, particularly media freedom.

(i) General national security restrictions
The sources of South African national security restrictions are to be found not in a
single coherent statutory setting but under cover of a variety of statutes,
regulations, directives, policy instruments and other materials. Some of them, as
described below, are quite secretive and obscure.

(aa) The Constitution
As the Constitutional Court has recently affirmed,959 the Constitution itself imposes
upon legislative and executive organs of state the powers and duties to preserve the
peace of the Republic and secure the well-being of its people,960 to defend and
protect the Republic,961 to maintain national security,962 to establish and maintain

959

Independent Newspapers (Pty) Ltd v Minister for Intelligence (Freedom of Expression Institute
Intervening as Amicus Curiae) 2008 (5) SA 31 (CC) at para 49 ('Independent Newspapers').

960

FC s 41(1)(a) and (b).

961

FC s 200(2).

962

FC ss 44(2)(a), 146(2)(c)(i) and 198.

intelligence services963 and to combat crime.964 Chapter 11 of the Constitution, in
particular, sets out the framework for the establishment and conduct of the
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security services and, notably, articulates specific principles which govern national
security.965 Effect is given to these obligations 'through legislation, the establishment
of institutions as permitted by law and by the exercise of executive authority vested
in the President and the Cabinet.'966

(bb) Minimum Information Security Standards
In the exercise of this executive authority, the Cabinet, in 1996,967 approved the
Minimum Information Security Standards ('MISS') as the national security policy.
MISS was adopted to replace the Guidelines for the Protection of Classified
Information968 which were a product of the apartheid cabinet. MISS has not been
published in any official document nor is it generally publicised969 though it is
applicable to all departments and organs of state.
The preface and introduction to MISS, which sets the context for the guidelines,
indicate some awareness of the need for openness in an open and democratic
963

FC s 209(1).

964

FC s 205(3).

965

FC s 198 provides:
Governing principles
The following principles govern national security in the Republic:
(a) National security must reflect the resolve of South Africans, as individuals and as a nation, to
live as equals, to live in peace and harmony, to be free from fear and want and to seek a better
life.
(b) The resolve to live in peace and harmony precludes any South African citizen from participating
in armed conflict, nationally or internationally, except as provided for in terms of the
Constitution or national legislation.
(c) National security must be pursued in compliance with the law, including international law.
(d) National security is subject to the authority of Parliament and the national executive.

966

Independent Newspapers (supra) at para 49.

967

Curiously there is some discrepancy about when precisely MISS was adopted by Cabinet. The face
of the MISS document itself reflects that it was adopted on 4 December 1996. The Minister,
however, in his answering affidavit before the Constitutional Court in Independent Newspapers
(supra) indicated that it was adopted on 4 December 1998 and this is the date recorded in the
judgment. See Independent Newspapers (supra) para 49.

968

SP 2/8/1 (March 1988).

969

Conspicuously, MISS does not appear amongst the official documents and legislation published on
the National Intelligence Agency or the Ministry of Intelligence websites. See www.nia.org.za or
www.intelligence.gov.za (accessed on 14 September 2008).

society,970 but the same cannot, as we explain below, be said of the restrictive
classification regime that it sanctions. The MISS guidelines themselves are extensive
and detailed, dealing with wide-ranging aspects of national security policy.
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These include provision and application of security measures, 971 document security
(including all aspects of classification),972 personnel security (including vetting and
security screening),973 communication security,974 computer security,975 physical
security,976 breaches of security977 and division of responsibilities with respect to the
practice of security.978 It is remarkable in itself that, in a constitutional democracy
founded in part on openness, a document so broad in scope and setting out the
detailed constraints upon the exercise of power to withhold information from the
public domain, which has the form of regulations or legislation, and which potentially
results in the imposition of severe criminal sanctions979 should not be published
970

The Preface records:
The world and especially South Africa has changed dramatically during the last few years, with
profound implications for our society, our government, the South African Police Service, the
Defence and Intelligence Communities. Our understanding of the range of issues that impact on
national security is evolving.
While the Introduction states:
The need for secrecy and therefore security measures in a democratic and open society, with
transparency in its governmental administration, is currently the subject of much debate, and will
continue to be for a long time.
However, the issue need not be controversial, since the intended Open Democracy Act (not yet
promulgated at the time of going to press) itself will acknowledge the need for protection of
sensitive information, and therefore, will provide justified exemption from disclosure of such
information.

971

MISS chapter 3.

972

MISS chapter 4.

973

MISS chapter 5.

974

MISS chapter 6.

975

MISS chapter 7.

976

MISS chapter 8.

977

MISS chapter 9.

978

MISS Appendix A

979

While no criminal sanctions are set out in MISS it is arguable that the legislation that we discuss
below, and that criminalises the disclosure of classified information, applies to the disclosure of
documents that are classified under MISS. See §§ 42.9(g)(i)(cc) and 42.9(g)(ii). This contention was
advanced by the Minister for Intelligence in Independent Newspapers (supra), but the
Constitutional Court did not need to deal with its correctness.

through the standard mechanisms for government publication and, at the very least,
gazetted.
The heart of MISS is the document classification regime.980 Four levels of
classification are introduced and defined.981 The definitions of each level of
classification are obscure, employing extremely vague concepts and requiring the
official applying her mind to classification to draw distinctions. For example,
'confidential' is defined as information which may be used 'by
malicious/opposing/hostile elements to harm the objectives and functions of an
individual and/or institution',982 as opposed to 'secret' information which may be
used by the same elements to 'disrupt' the same individuals or institutions.983 The
thresholds for classification are also set at impermissibly low levels; classification is
permissible if harm or disruption 'may' result. This has the constitutionally
impermissible result that speculative harm to national security may be used as a
cloak for secrecy.984
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Moreover, in terms of MISS, responsibility for classification rests with the author or
head of the state institution concerned, or his delegate.985 This casts the net of those
authorised to impose classification, and therefore remove information from the
public domain, widely. In our opinion, not only does MISS not contain adequate
safeguards against intentional abuse but its lack of clarity means that there is also
little chance of consistent application of these classification concepts by decisionmakers acting with the best of intentions.
MISS itself does not create offences, but a range of offences, with severe
penalties, for unlawful disclosure of classified information are created under a
number of different pieces of legislation, including the Protection of Information Act.

(cc) Protection of Information Act

980

MISS chapter 4, ss 1-17.

981

MISS chapter 2 defines these categories as 'restricted', 'confidential', 'secret' and 'top secret'.

982

MISS chapter 2 s 3.4.2.

983

MISS chapter 2 s 3.4.3.

984

Our highest courts have eschewed the ability of government to restrict free speech based on
speculative harm in numerous contexts. See, for example, S v Mamabolo (e-TV & Another
intervening) 2001 (3) SA 409 (CC), 2001 (5) BCLR 449 (CC), 2001 (1) SACR 686 (CC) at para 45
('Mamabolo'); Laugh It Off Promotions CC v SAB International (Finance) BV t/a Sabmark
International 2006 (1) SA 144 (CC), 2005 (8) BCLR 743 (CC) at para 50 ('Laugh It Off'); Midi
Television (Pty) Ltd t/a e-TV v Director of Public Prosecutions (Western Cape) 2007 (5) SA 540
(SCA) at para 19. See also Independent Newspapers (supra) at para 165 (Sachs J). See also § 42.4
supra. Many foreign jurisdictions also require more than a possibility of harm to national security
before classification can occur. See, for example, USA Executive Order 13292 (25 March 2003) s
1.2; UK's Official Secrets Act, 1989 s 1(4); and New Zealand's government policy entitled 'Security
in the Government Sector' available at http://www.security. govt.nz/sigs/html/index.html (accessed
on 18 June 2008).

985

MISS chapter 4 s 1.2.

It is striking that the central legislative pillar of information restriction in South
Africa, the Protection of Information Act ('PIA'), was enacted and applied in the
apartheid era.986 It is equally striking that this Act is notable for its paucity. It is
almost exclusively dedicated to the creation of a myriad of complex and serious
offences connected with the unlawful disclosure of restricted and classified
information,987 as well as legal mechanisms, such as evidentiary presumptions, for
facilitating easier conviction.988 This is, in and of itself, unsurprising in an Act
intended to be used under an undemocratic, oppressive dispensation which
perceived threats to its existence everywhere and which was intended to shore-up
the tyranny of the executive. The less said by Parliament under those circumstances,
the easier it would be for the executive to act without constraint.
However, that this legislation has been allowed to remain for so long on the
statute books is, at the very least, neglectful. Parliament has now signalled its
intention to repeal the Act and to replace it with new legislation by the same name.
This is to be welcomed, at least in principle, as is the much more detailed and
extensive nature of the Protection of Information Bill presently under
consideration.989 This new Bill aims to formalise in legislation and subsequent
regulations much of what has up to now been unarticulated or left to executive
discretion, policy and directives. The Bill also intends to consolidate in a single
legislative instrument some of what is presently to be found across a disparate body
of sources. This too is to be welcomed, although we submit that the Bill in its current
form falls short of this objective.990
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In too many respects, the content of the Bill shares too much in common with its
apartheid namesake and, in certain respects, including aspects of its most
fundamental conceptual apparatus, it surrenders even more ground to vaguely
defined executive power. Viewed from the perspective of democratic theory, the Bill
places increased strain on the legitimising premise: 'trust your democratically
elected government to act in the national interest'.
We submit that any legislation that is ultimately passed should embody at least
three core characteristics. First, classification (and any restriction of information
more generally) should be predicated only on 'national security' threats and not
upon broader concepts such as 'the national interest'. Moreover, 'national security'
should be clearly and narrowly defined. Secondly, the threshold tests for harm that
may arise from the disclosure of the information concerned must be similarly clearly
defined in respect of each level of classification that may be imposed, and the harm
that may result must be of a significant nature.991 In particular, mere speculative
harm — which, as we observed above, is sufficient under the current MISS guidelines
986

Act 84 of 1982.

987

PIA ss 2-7.

988

PIA ss 8-10.

989

B28-2008, published in GG 30885 (18 March 2008).

990

The Bill, in its current form, would, for instance, not disturb the classification regime created by the
Defence Act 42 of 2002, or that set out in the Intelligence Services Act 65 of 2002. These regimes
are discussed in § 42.9(g)(ii)(aa) and (cc) respectively.

— should not be a sufficient basis for classification.992 Thirdly, in order to strike the
correct balance between the legitimate interests of national security and the
constitutional value of openness (including guarding against abuse of classification),
it is crucial that the legislation should provide for a 'public interest defence' to permit
disclosure of classified information where it is demonstrated that there was a
legitimate public interest for such disclosure.993

(ii) Other legislative entrenchment of national security restrictions
(aa) The Defence Act
The Constitution provides for a separate intelligence division of the Defence Force 994
which, along with the other intelligence agencies, is to be regulated by
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national legislation. Chapter 6 of the Defence Act995 preserves the Intelligence
Division that was previously in existence996 and requires it to 'gather, correlate,
evaluate and use strategic intelligence', inter alia, for the purpose of ensuring
national security. 997 The Defence Act furthermore provides in considerable detail for
levels of security clearance for personnel and the review of such levels of security
clearance.998 It also provides for civilian monitoring of the Intelligence Division

991

In its present form, we would submit that the harm upon which classification is predicated in the
Bill is too vaguely defined and speculative. A classification of (1) 'confidential' is required where
the information concerned is 'sensitive information' the disclosure of which may 'be harmful to the
security or national interest of the Republic or could prejudice the Republic in its international
relations.' (2) 'secret', where it is also 'sensitive information' which may 'endanger' rather than
'harm' the 'national interest' or 'jeopardise' rather than 'prejudice' international relations and (3)
'top secret' where it is 'sensitive information' which may cause 'serious or irreparable harm' to the
'national interest' or cause states to sever their relations with the Republic. Protection of
Information Bill ss 20(1), (2) and (3). In this form we would submit that there is a real danger that
the legislation is constitutionally overbroad.

992

It is noteworthy that even the equivalent United States security laws, enacted by the Bush
Administration after September 11 2001 and in an atmosphere of fear and repression, as well as a
state of war, sets a higher standard for restrictions requiring, for example, that a classification of
'top secret' requires that unauthorised disclosure of the information concerned could reasonably
be expected to 'cause exceptionally grave damage to the national security' which the classifying
authority is 'able to identify and describe'. Executive Order 12958 (March 25 2003) s 1.2. Each of
the three levels of classification is predicated on 'national security' only and the classifying
authority is required to articulate the nature of the threat. Moreover, the authority to classify as
'top secret' and 'secret' are restricted to a select group of senior members of the executive (in the
case of 'top secret' only the President, the Vice President or an agency head or their delegate). US
Executive Order s 1.3.

993

In its present form there is no such provision in the Bill.

994

FC s 209.

995

Defence Act 42 of 2002 ('Defence Act').

996

Defence Act s 33.

997

Defence Act s 34.

through an inspector as required by the Constitution.999 The Defence Act criminalises
the disclosure of information1000 classified in terms of the Act and a wide range of
activities associated with 'classified facilities,'1001 and provides severe penalties for
contraventions.1002 Curiously however, the Defence Act does not expressly provide
for the manner of classification of information, levels of classification, the standards
or criteria for classification nor identify those with the power to classify. These
fundamental constraints on the abuse of this power are left unregulated and subject
to a vague implied power which is presupposed by the above provisions.

(bb) The National Key Points Act
The National Key Points Act1003 is apartheid era legislation that empowers the
Minister in a broad array of specified circumstances, including when it is considered
to be in the 'public interest', to declare a place or area a 'national key point'. The
consequence of this classification is that a range of special security measures may
be attached to the area concerned. The Act creates a number of offences in relation
to certain activities associated with a 'key point' including, for example, the
disclosure of any information concerning security measures at a key point. 1004 There
is, furthermore, no requirement that key points be publicly identified and there is no
publicly available list of places that have been declared key points. 1005 Moreover, the
Act criminalises conduct by reference to repealed apartheid legislation,1006 notably
the notorious Official Secrets Act.1007 While such offences may be argued to be
defunct, the continued reference to them is testimony to the dubious
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pedigree of the Act. Parliament has indicated its intention to repeal the Key Points
Act under the revised PIA, referred to above. However, the intention is that the
operative features of the Key Points Act will be preserved in the new legislation.

(cc) The Intelligence Services Act
998

Defence Act ss 37-41.

999

FC s 210(b); Defence Act s 42.

1000 Defence Act s 104(7) even if such disclosure is by way of 'gesture'.

1001 Defence Act s 104(19).

1002 5 years imprisonment under s 104(7) and 25 years under s 104(19).

1003 National Key Points Act 102 of 1980 ('Key Points Act').

1004 Key Points Act s 10(2)(b).

1005 This lacuna in the law has obvious implications for the publicity requirement of the rule of law.

1006 Key Points Act s 10(1).

1007 Act 16 of 1956.

Disclosure of classified information is also an offence under the Intelligence Services
Act.1008 There are a number of concerning aspects to the regulation regime under the
Act. For example, the Minister of Intelligence has promulgated extensive regulations
governing various aspects of the intelligence services1009 but which, conspicuously,
do not deal with classification. In addition, in terms of this Act the Director General of
any of the intelligence services may, subject to the approval of the Minister of
Intelligence, issue 'functional directives' applicable to the protection of classified
information.1010 However, it is unclear whether any of the Directors General has
issued functional directives as contemplated. There is no record of this in any
government notice, nor is it apparently recorded in a Government Gazette. On the
assumption that such functional directives have been issued, it would, it is
submitted, be contrary to the rule of law and unconstitutional on this basis alone, for
the fact of such directives not to be publicised. An essential element of law is that it
must be publicised and readily ascertainable.1011 Moreover, secret directives would
be contrary to the requirements of an open and democratic society.

(dd) Other legislation
A range of other legislation gives effect to national security restrictions. The
Promotion of Access to Information Act provides for refusal of a request for
information on grounds of national security.1012 Moreover, where the disclosure of the
existence of information may itself endanger national security, the relevant official
may refuse to confirm or deny its existence.1013 While the exercise of these powers is
undoubtedly reviewable under the Constitution for legality, there are considerable
practical obstacles to any such review. It is difficult to review the restriction of
information the content of which one is ignorant, let alone where one is ignorant of
its very existence. Although not in the context of PAIA, the Constitutional Court has
refused an interlocutory application1014 for limited access
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to documents by a party and its legal representatives in order to challenge
restrictions on the disclosure of the document, even though the restricted material
concerned had been in the public domain for several weeks and had already
received wide circulation to the clerks and administrators of the court, 1015 the lower
court as well as the attorneys and counsel for the State. Undoubtedly, the courts
themselves may require sight of such information even where it is denied to those
1008 Intelligences Services Act 65 of 2002 s26.

1009 Intelligence Services Regulations GN R1505 GG 25592 (16 October 2003)

1010 Intelligences Services Act s 10(3)(d)

1011 See F Michelman 'The Rule of Law, Legality and Supremacy of the Constituiton' in S Woolman, T
Roux, J Klaaren, A Stein, M Chaskalson & M Bishop (eds) Constitutional Law of South Africa (2nd
Edition, OS February 2005) Chapter 11.

1012 Promotion of Access to Information Act 2 of 2000 ('PAIA') s 41.

1013 PAIA s 41(4).

1014 Independent Newspapers (supra) at para 21.

who seek to challenge its restriction.1016 Notably, PAIA also provides for a general
public interest override under which the relevant information officer is required to
disclose information which would otherwise be justifiably withheld when such
disclosure meets a high public interest threshold.1017
Various provisions in legislation governing nuclear power1018 provide for national
security restrictions, create serious offences for transgression and provide for a
judicial discretion in proceedings under these statutes to restrict public access to the
court and to the record. This however was found in Geiges1019 not to entitle the
prosecution to a blanket restriction on public access to proceedings. Moreover, any
claims to state restriction of nuclear secrets would, for the same reasons articulated
above, be susceptible, at least in principle, to scrutiny by the courts.
Finally, various other pieces of apartheid legislation that contain restrictions on
information and are arguably arbitrary and overbroad, remain on the statute books.
These provisions are of doubtful constitutional validity.1020

(iii) Case law
The conception of separation of powers which the Constitution embodies does not
preserve for the legislature or executive the ultimate determination as to whether a
matter is necessary for national security.1021 This reflects one of the fundamental
changes between the pre- and post-constitutional dispensations: Today, the courts
are the final arbiters of the exercise of state power even, or perhaps more
particularly, where such power is exercised in the name of national security. This is
the necessary effect of constitutional supremacy1022 and the role of the courts as the
institution ultimately responsible for the interpretation and application of the
Constitution.1023

1015 Independent Newspapers (supra) at paras 143 and 149.

1016 Independent Newspapers, discussed in greater detail below, stating that the state's claims to
restriction on grounds of national security are not decisive and do not oust the Court's jurisdiction.

1017 PAIA s 46.

1018 Nuclear Energy Act 46 of 1999 ('the NEA') in particular s 21(2)(b); Non-Proliferation of Weapons of
Mass Destruction Act 87 of 1993 ('the NPWMDA') in particular s 52(1).

1019 S v Geiges & Others (M & G Media Ltd & Others Intervening) 2007 (2) SACR 507 (T)('Geiges'),
discussed further above. See § 42.9(c)(i) supra.

1020 See, for example, The National Supplies Procurement Act 89 of 1970 in particular s 8B.

1021 For more on separation of powers generally, see S Seedorf & S Sibanda 'Separation of Powers' in S
Woolman, T Roux, J Klaaren, A Stein, M Chaskalson & M Bishop (eds) Constitutional Law of South
Africa (2nd Edition, OS, June 2008) Chapter 12.

1022 FC s 2.

1023 FC s 165.
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Although these doctrines are easy enough to assert at the level of high principle,
it is the manner in which the courts interpret and apply them in particular cases at
particular historical moments that defines the true contours of this fundamental
judicial power in a constitutional democracy. For example, the courts in the United
States, which enjoy similar constitutional powers of interpretation and review, 1024
have at certain times strongly and dramatically asserted this power in blocking
government action premised on uninterrogated claims of national security or the
national interest, but at other times they have extended broad deference to such
actions.1025 In the influential Pentagon Papers case, the Court declined to grant a
prior restraint on publication of material that the government contended would be
damaging to the national security if disclosed.1026 In a string of separate concurring
judgments the majority judges laid down or reaffirmed principles that emphasised
the readiness of the courts to interrogate government claims of national security or
national interest over the right to freedom of expression.
Although these judgments are examined in more detail elsewhere in this
chapter,1027 there are a few noteworthy points at this stage. The first is the refusal of
the Court to recognise any residual or inherent power to obtain a prior restraint on
the basis of a general assertion of national security. The state was required to point
to specific powers extended to it. This it could not do. 1028 There was no doubt of the
President's power, for example, to classify information.1029 However, that power was
not relied upon in Pentagon Papers. Secondly, the court emphasised the heavy
presumption in favour of the First Amendment and press freedom over national
security.1030 The presumption arose, inter alia, from the paramount responsibility of
the free press to prevent government from deceiving the people.1031 Thirdly, surmise
and conjecture was not acceptable. The government could not approach the court

1024 Though implied rather than express, and exercised on the authority of the seminal judicial
precedent of Marbury v Madison. 5 US (1 Cranch) 137 (1803).

1025 Focusing more pertinently on fair trial rights and national security rather than freedom of
expression, see Hamdan v Rumsfeld 548 US 557 (2006)(Made limited inroads into the military
commissions established in terms of the United States Military Commissions Act of 2006 and
particularly the ability of Guantanamo Bay prisoners to challenge their classification as 'enemy
combatants'). But see, more recently, Boumediene v Bush 553 US — (2008)(United States
Supreme Court, by 5-4 majority, ruled that Guantanamo Bay prisoners do enjoy the protection of
the United States Constitution.)

1026 New York Times v US 403 US 713 (1971), 91 W Ct 2140, 29 LEd 2d 822 ('New York Times v US',
also referred to as 'Pentagon Papers').

1027 For more on Pentagon Papers, see § 42.9(h) infra.

1028 New York Times v US (supra) at 720-724.

1029 Ibid at 741 (Marshall J concurring).

1030 Ibid at 723 (Douglas J concurring).

1031 Ibid at 717 (Black J concurring).

with mere statements of conclusions1032 that a particular act would damage national
security. Only governmental allegation supported by proof that publication must
'inevitably, directly and immediately'1033 cause the perceived harm to national
security would be sufficient to support even an interim restraining order restricting
the media's freedom to publish.
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Our own jurisprudence dealing with the clash between the state's national
security claims and fundamental rights, particularly freedom of expression and open
justice, is in its infancy. In the few cases that have arisen, our courts have laid down
some promising foundational principles, though in the application of these principles
there is evidence of a deference to the executive's national security assertions.
An important preliminary principle flows from the Constitutional Court's decision
that whether legislation is necessary for national security purposes is objectively
justiciable in the context of separation of powers between national and provincial
legislatures.1034 If the question is objectively justiciable in that context then it is
difficult to see how it would not be held to be justiciable also in other contexts where
the issue may arise.
The most important case in this area is Independent Newspapers1035 where the
Constitutional Court for the first time asserted a number of important foundational
principles. The case is considered in detail earlier in this chapter, 1036 but it is useful
to summarise these principles again here. One, and most significantly, the Court
(both the minority and majority)1037 rejected the state's contention that the
classification of a document ousts the courts' jurisdiction to consider the justification
for such classification and, if necessary, to lift it: The 'mere ipse dixit of the minister
concerned does not place such documents beyond the reach of the courts'. 1038 Two,
while the Court accepted that openness of court proceedings — and the necessary
corollary of freedom to publish — is the 'default position',1039 the Court rejected the
1032 Ibid at 727 (Brennan J concurring).

1033 Ibid at 726-727 (Brennan J concurring).

1034 Chairperson of the Constitutional Assembly, Ex p: In re Certification of the Amended Text of the
Constitution of the RSA 1996 1997 (2) SA 97 (CC), 1997 (1) BCLR 1 (CC) at para 155 (The
statement was made in the context of applying the 'tie-breaker' provisions under FC s146. FC s
146(2)(c) provides in effect that national legislation prevails over provincial legislation when 'the
national legislation is necessary for. . . the maintenance of national security'.)

1035 Independent Newspapers (Pty) Ltd v Minister for Intelligence (Freedom of Expression Institute
Intervening as Amicus Curiae) 2008 (5) SA 31 (CC) para 49 ('Independent Newspapers').

1036 See § 42.9(c)(i) supra.

1037 In his dissenting judgment Yacoob J agreed with this finding. Independent Newspapers (supra) at
para 89.

1038 Ibid at paras 53-54.

1039 Ibid at para 43.

principle that restrictions on public access to court proceedings, and accordingly
media freedom to report, is permissible only in exceptional circumstances.1040 Three,
the Court refused to mandate a formal application procedure whenever the state
seeks a restriction on this ground or to find that the state bears a true onus of
demonstrating that the restriction is justifiable. The Court preferred to adopt a
weaker and, in our opinion, more ephemeral test of 'balancing' or 'weighing' the
competing rights or interests in favour of restriction versus the right to report, under
the rubric of an ultimate determination of the interests of justice in the
circumstances of each case.1041 While the Court was prepared to set
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out some actors1042 that may be relevant to the determination of the 'interests of
justice' test, it was reluctant to articulate firm principles.1043
Elsewhere in this chapter,1044 we have expressed a preference for the approach of
the minority in Independent Newspapers, namely, to apply a test akin to the
limitations analysis to determine whether rights to open justice and freedom of
expression should be curtailed in the interests of national security. Despite the
majority's finding to the contrary,1045 we are of the view that an approach that
permits limitation only to the extent demonstrably 'reasonable and justifiable in an
open and democratic society' is more in keeping with the constitutional
entrenchment of open justice and media freedom.
The correctness of this approach, even where the case involves potential
disclosure of nuclear secrets, is supported by Geiges. In this case, decided before
Independent Newspapers, the prosecuting authority sought to conduct an entire
criminal trial, concerning serious charges of unlawful disclosure of nuclear secrets
and sale of associated technology, in camera. Referring extensively to the
1040 Ibid.

1041 Ibid at paras 55-56.

1042 Independent Newspapers (supra) at para 55 (The court will have regard to 'all germane factors'
which include 'the nature of the proceedings; the extent and character of the materials sought to
be kept confidential; the connection of the information to national security; the grounds advanced
for claiming disclosure or for refusing it; whether the information is already in the public domain
and if so, in what circumstances it reached the public domain; for how long and to what extent it
has been in the public domain; and, finally, the impact of the disclosure or non-disclosure on the
ultimate fairness of the proceedings before a court.' The Court emphasised that these factors are
neither comprehensive nor dispositive of the enquiry.)

1043 Ibid at paras 56-57.

1044 See § 42.9(c)(i) supra.

1045 Independent Newspapers (supra) at para 44. This finding flows from what we would submit to be a
fundamentally flawed premise which grounded the Court's reasoning; namely, that the Court was
confronted by equal and competing constitutional claims, on the one hand the rights to press
freedom and open justice and on the other hand 'government's obligation to pursue national
security'. Ibid at para 56. The government's obligation to ensure national security is regulated by
legislation under the Constitution. It is not of comparable status to the fundamental rights with
which it is 'balanced' by the Court. Implicitly, the Court found that the executive enjoys an inherent
and residual right to assert national security at any time. This type of 'right' has been rejected by
the courts in the United States. See New York Times v US.

Constitutional Court's jurisprudence in respect of open justice and media freedom,
the Court held that such a blanket secrecy order was hopelessly overbroad and that
restrictions on disclosure should be evaluated and ordered in the course of the
criminal proceedings themselves.
Morevoer, at the jurisprudential level, as we have argued earlier, 1046 the
Independent Newspapers majority's repeated resort to a vague balancing of
interests and rights under the umbrella of the interests of justice introduces much
uncertainty and has ultimate consequences for the rule of law. This is illustrated by
the difference between the minority and majority judgments in Independent
Newspapers. While the minority preferred an approach akin to the limitations
enquiry, it was prepared
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to apply, for the sake of argument,
the 'interests of justice' approach preferred by
the majority. Applying the majority's test, Yacoob J came to a starkly different
conclusion on the facts. Yacoob J undertook a careful analysis of the documents
which the Minister persisted in objecting to forming part of the public record. 1048
Yacoob J rigorously demonstrated that in many instances the contents of the
remaining restricted materials were already in the public domain, having been
widely reported on previously. This tipped the balance decisively against
restriction.1049 Moreover, Yacoob J demonstrated that in the case of some of the
restricted material, a primary motivation for the state's objection appeared to be
avoiding embarrassment.1050 This too was not a legitimate factor to weigh in the
balance.1051 Notably, while both the minority and majority recognised that much of
the material which the Minister sought to restrict was not classified1052— and
peculiarly in the case of one of the documents, was classified in the course of the
proceedings themselves — this fact did not feature in the majority's evaluation. This
is in stark contrast to the approach adopted by the United States Supreme Court,
where the failure to point to a specific power — rather than an 'inherent' or 'residual'
power — under which documents were restricted would be a decisive factor against
allowing them to be withheld from publication.1053

1046 See § 42.7(d)(ii)(bb) supra.

1047 Independent Newspapers (supra) at paras 82 and 85.

1048 Ibid at paras 90-136.

1049 This principle has been applied in the United Kingdom where restraints on publication have been
sought based on national security claims. See Attorney-General v Guardian Newspapers (Ltd) &
Others (No 2) [1988] 3 All ER 638 ('Spycatcher Case').

1050 The National Intelligence Agency operatives, on instructions from their seniors, had engaged in an
unlawful surveillance operation of Sakumzi Macozoma. They had been exposed early in the
operation when they were observed by a private security company in their own vehicles, rather
than unmarked NIA vehicles, who summoned the police.

1051 Independent Newspapers (supra) at para 118.

1052 Ibid at para 51.

Compared to the majority's interests of justice 'balancing' approach, limitations
analysis requires a far more careful analysis. The requirements of a limitations
analysis are considered in considerable detail elsewhere in this work, 1054 but, in
essence, the limitations analysis involves an investigation into the proportionality
between the object sought to be achieved (which must be legitimate) and the
constitutionally invasive means of achieving that object.1055 As indicated above,
Yacoob J did not in fact apply the limitations analysis test for which he advocated,
but a limitations-type approach would presumably have excluded issues of
embarrassment and the fact that material was already in the public domain as bases
for
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allowing restriction because there would be no rational connection between the
restriction and the legitimate object of national security. Moreover, as the minority
demonstrated, in many instances the restrictions were overbroad and capable of
being more narrowly-tailored, such as by redaction of the names of sensitive
individuals, in order to achieve the legitimate national security objects. The search
for less restrictive means is an explicit part of the limitations analysis that makes it
more likely that courts using this approach will consider alternative options that do
not tread as heavily on freedom of expression.
Perhaps the most critical distinction between the judgments of the minority and
majority in Independent Newspapers was in the approach to the background
circumstances of the proceedings themselves. Yacoob J was at pains to emphasise as
a foundation of his reasoning that the newspaper had not approached the Court on
self-interested grounds but in fulfilment of its constitutional obligation to keep the
public informed.1056 It had come to court urgently, in circumstances where an appeal
record and heads of argument had been removed from the public domain, when
none of the parties to the proceedings in the courts below had sought to restrict the
materials from the public record1057 and where the appeal in which the record was
restricted concerned matters which were of the highest public interest. The
underlying proceedings involved the suspension and dismissal of the Director
General of Intelligence by the President following abuse of the state intelligence
structures including the unlawful surveillance of a private citizen. 1058 There were,
furthermore, suggestions that these activities had been carried out in furtherance of
political objectives. Yacoob J's careful analysis of the material reveals that a
1053 New York Times v US (supra) at 720-724.

1054 S Woolman & H Botha 'Limitations' in S Woolman, T Roux, J Klaaren, A Stein, M Chaskalson & M
Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, July 2006) Chapter 34.

1055 See, for example, National Coalition for Gay & Lesbian Equality v Minister of Justice 1999 (1) SA 6
(CC); 1998 (12) BCLR 1517 (CC), 1998 (2) SACR 556 (CC) at para 33; S v Manamela (DirectorGeneral of Justice Intervening) 2000 (3) SA 1 (CC), 2000 (5) BCLR 491 (CC), 2000 (1) SACR 414
(CC) at para 33.

1056 Independent Newspapers (supra) at para 142.

1057 These facts (public importance and the removal of an otherwise unrestricted record only on
appeal) were recognised by the majority. Independent Newspapers (supra) at paras 3-7 and 42.

1058 Ibid at para 103.

discrepancy between one particular document over which the Minister asserted
secrecy1059 and the version of the document released to the public was deliberately
calculated to conceal the unlawful activities of the National Intelligence Agency and
was an exercise in public deceit.1060 This background was critical to the interests of
justice enquiry for Yacoob J, though it received little express consideration in the
balancing of the majority. As Yacoob J articulated it:
[T]he circumstances in which an intelligence agency came to improperly and unlawfully
infringe upon the privacy of an innocent citizen are not merely matters of public
curiosity. They would be issues of immense public interest. The degree of public interest
is an important factor to be put into the balance and would, in my view, not be of
insignificant weight if the interest is one that must be fulfilled. 1061
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(h) Prior restraints on publication
Prior restraints impose restrictions on speech before the speech is ventilated in the
public domain; they seek to ensure that the affected speech never sees the light of
day. We have already considered prior restraints in the context of defamation,
privacy and contempt of court law.1062 In this section we briefly consider a number of
other areas of free speech law in which prior restraints may be used to silence
speech. The most common are film and video censorship regimes, and judicial
interdicts prohibiting publication.1063

(i) The presumption against prior restraints
In principle, a commitment to freedom of expression requires that courts view prior
restraints as unconstitutional unless exceptional factors are present. Historically,
freedom of expression and especially the right to a free press have been regarded as
encompassing, at their very basic level, the freedom to publish first and suffer the
consequences, if any, thereafter.1064 This basic point of departure has been
eloquently articulated by Blackstone:

1059 The report of the Inspector General of Intelligence into the unlawful activities undertaken by the
NIA operatives. The IGI's report was restricted while a 'sanitised' version was released to the
public. As Yacoob J's analysis demonstrates, the sanitised version did not simply remove security
sensitive information, but had distorted certain elements of the report. Independent Newspapers
(supra) at para 127.

1060 Independent Newspapers (supra) at paras 127-136.

1061 Ibid at para 88.

1062 See §§ 42.9(a), 42.9(b) and 42.9(c)(iv)(aa) supra.

1063 Other forms of prior restraint are discernable. For example, permit requirements that regulate
public meetings could be regarded as prior restraints on free speech. See, for example, Re
Munhumeso & Others 1995 (1) SA 551 (ZS)(regulations requiring consent to public processions not
reasonably justifiable in interests of public safety); Mulundika v The People (1996) 1 BHRC 199 (SC
Zambia)(requirement to obtain prior permission for public gatherings infringes the freedom of
speech and assembly). See generally V Blasi 'Prior Restraints and Demonstrations' (1970) 68
Michigan LR 1481. See also S Woolman 'Freedom of Assembly' in S Woolman, T Roux, J Klaaren, M
Chaskalson & M Bishop (eds) Constitutional Law of South Africa (2nd Edition, OS, February 2005)
Chapter 43.

Every free man has an undoubted right to lay what sentiments he pleases before the
public . . . but if he publishes what is improper, mischievous or illegal, he must take the
consequences of his own temerity.1065

The contrast is therefore between restraints on publication at the outset, and
subsequent criminal or civil sanctions that may be visited upon the speech once it
has been published. It is submitted that prior restraints are clearly more invasive of
free speech than subsequent sanction; while the latter may be said to 'chill' free
speech, the former can legitimately be regarded as freezing speech. 1066 There are a
number of reasons for the hostility towards prior restraints:1067 they replace speech
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with state-sanctioned silence; they are issued in circumstances where courts are, at
least to a degree, engaged in speculative adjudication based on hypothetical harms
that may or may not occur;1068 and, as with other forms of censorship, they result in
self-censorship as citizen-critics check their behaviour to avoid having such
restraints visited upon them.1069

(ii) Legislative prior restraint
The Films and Publications Act1070 regulates films by means of a classification
system; all films must be submitted for classification before they may be screened
or distributed.1071 Films classified as XX or X18 may not be screened in public or
distributed.1072 The classification committee may also compel the excision of certain
parts of the film.1073 Comparative jurisprudence indicates that such administrative
controls on speech are acceptable provided that these controls contemplate
1064 F Abrams 'The Press Is Different: Reflections on Justice Stewart and the Autonomous Press' (1979)
7 Hofstra LR 563, 576.

1065 W Blackstone Commentaries on the Laws of England Book IV (1765) 151-152. See also Greene v
Associated Newspapers Ltd [2005] QB 972 (CA)('Greene') at paras 42-43.

1066 A Bickel The Morality of Consent (1975) 61; H Fenwick & G Phillipson Media Freedom under the
Human Rights Act (2006) 153. For a provocative contrasting view, see Barendt Freedom of Speech
(supra) at 119-121.

1067 See generally Marcus & Spitz 'Expression' (supra) at 20-25–20-26.

1068 See Greene (supra) at para 57.

1069 See generally the discussion in G Robertson & A Nicol Media Law (4th Edition, 2002) 19-27.

1070 Act 65 of 1996 ('FPA').

1071 FPA s 18(1).

1072 FPA ss 25(a) and (b). A film classified as X18 may, however, be exhibited by a holder of a licence to
conduct the business of adult premises. FPA s 24(1). For discussion of the various classifications of
films and publications, see § 42.9(e) supra.

1073 FPA s 18(4)(b).

procedural safeguards against adverse rulings, such as a right to a prompt judicial
determination on the merits.1074 The South African legislation appears to be
compliant with this jurisprudence; for instance, there are provisions that afford
affected persons rights of appearance and representation before the committee, and
provision is made for rights of appeal to a Review Board and then to the High
Court.1075 This is not to say that the substantive provisions of the FPA that regulate
when films may be banned or scenes excised necessarily escape unscathed; these
will have to be tested independently, as has happened, for instance, to the
prohibition of child pornography.1076 While films are subjected to
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a prior restraint regime, the same does not apply generally to publications.1077
Members of the public may complain about certain publications, which are then
referred to a classification committee for classification.1078

(iii) Judicial prior restraints
The jurisprudence of the US Supreme Court endorses the salutary principle that
judicial prior restraints constitute severe restrictions on free speech that are only
exceptionally justifiable.1079 In the leading case Near v Minnesota,1080 state legislation
permitted a court to enjoin as a public nuisance any malicious, scandalous, obscene
or defamatory publication. The statute was held to constitute an unconstitutional
1074 Freedman v Maryland 380 US 51, 58 (1965)(Censors bear the burden of proving that the film is
unprotected expression, and banning a film ultimately requires a prompt judicial determination);
Little Sisters Book & Art Emporium v Canada (Minister of Justice) [2000] 2 SCR 1120 at paras 70107 (While customs legislation responded to a pressing objective to prohibit the import of obscene
material into Canada, importers of obscene material entitled to fair customs procedure prior to
classification and banning). Ibid at paras 230-39 (In a powerful dissent, Iacobucci J argues that the
customs legislation displays all the hallmarks of unjustifiable prior restraints). See also R v Glad
Day Bookshops Inc (2004) 239 DLR (4th)(An Ontario judge ruled that the overbroad film censorship
system in that province was not a justifiable restriction of the constitutional right to freedom of
speech. The legislation applied to all films and in respect of all viewers; further, other expressive
media in Ontario do not have to be approved prior to publication. Ibid at paras 144, 155.)

1075 FPA ss 19, 20 and 21.

1076 De Reuck v Director of Public Prosecutions, Witwatersrand Local Division, & Others 2004 (1) SA
406 (CC), 2003 (12) BCLR 1333 (CC)('De Reuck'). See also § 42.9(e) supra. For an argument that
prior restraints may be objectionable even in the context of film classifications, see Barendt
Freedom of Speech (supra) at 131-133.

1077 Except where a publisher intends to distribute a publication that is likely to contain material which
would be classified as XX or X18. FPA s 17(4).

1078 FPA s 16. Clause 16(1) of the controversial Films and Publications Amendment Bill 27B-2006
proposes to require that publishers ('other than a newspaper that is published by the Newspaper
Association of South Africa') must submit a publication for classification if the publication contains
'visual presentations, descriptions or representations' amounting to, inter alia 'sexual conduct'.
This provision would introduce a general prior restraint regime for publications (with the exception
of certain newspapers), and, if enacted, would be vulnerable to constitutional attack. See generally
I Jamie SC Opinion furnished to Parliament in respect of the Constitutionality of Certain Provisions
in the Films and Publications Amendment Bill (B27B-2006) (5 December 2007, on file with the
authors) 17-24.

1079 Bantam Books Inc v Sullivan 72 US 58, 70 (1963)('Any system of prior restraints of expression
comes to this Court bearing a heavy presumption against its constitutional validity'.)

prior restraint. The Supreme Court, however, left open the possibility that such
restraints could be issued in exceptional cases, such as the location of troops. 1081 In
the most resounding expression of the principle against prior restraints — the
Pentagon Papers case1082— the majority of the Supreme Court overturned temporary
orders that had been granted against newspapers preventing them from publishing
classified state documents relating to the government's involvement in the Vietnam
War because as Brennan J held, 'I cannot say that disclosure of any of [the
documents] will surely result in direct, immediate, and irreparable damage to our
Nation or its people'.1083
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There have been a number of decisions in South Africa that, it is submitted,
support the presumption against the constitutional validity of prior restraints. 1084 An
important decision in this regard is Joffe J's ruling in Government of the Republic of
South Africa v 'Sunday Times' Newspaper & Another.1085 The government sought an
interdict preventing the publication by the Sunday Times of the findings of a
commission of inquiry into whether any irregularities had occurred during the
allotment and cancellation of a state tender for soya-based products. It based its
argument on a governmental regulation made under the Commissions Act1086 that
prohibited publication of the findings of a commission of inquiry until the State
President had released the commission's report for publication or it had been laid
before Parliament. The Sunday Times challenged the constitutional validity of this
regulation on the basis of the right to freedom of expression.1087 Joffe J held that the
Commission was investigating a matter 'pre-eminently of public concern and interest

1080 283 US 697 (1931)('Near'). See also Lovell v Griffin US 444, 58 SCt 666 (1938)(city ordinance
prohibiting the distribution of literature of any kind, at any place, and in any manner, without a
permit from the City Manager, strikes at the very foundation of freedom of the press by subjecting
it to licence and censorship); Nebraska Press Association v Stuart 427 US 539, 96 SCt 2791 (1976)
(court order prohibiting the reporting of the existence or nature of any confessions or other
information implicating a person accused of murder is an unconstitutional prior restraint on
reporting news about crime).

1081 Near (supra) at 716.

1082 New York Times v US 403 US 713 (1971)('New York Times v US'). See also Organization for a Better
Austin v Keefe 402 US 415 (1971).

1083 New York Times v US (supra) at 730. Ibid at 714-24 (Concurring judgments of Black and Douglas JJ).
For an example of a justifiable prior restraint in US law, see US v The Progressive Inc 467 F Supp
990 (1979)(Article describing method of manufacturing and assembling hydrogen bomb could be
restrained.) The presumption against prior restraints also applies in English law. See Human Rights
Act, 2000 s 12(3)(No relief must be granted to restrain publication before trial unless applicant
likely to establish that publication should not be allowed); Cream Holdings Ltd & Others v Banerjee
& Others [2004] WLR 918 (HL)(Applicant's prospects of success at trial must be sufficiently
favourable to justify prior restraint.)

1084 Some of these decisions were made in the specific context of defamation or privacy law and have
been addressed at § 42.9(a) and 42.9(b) supra.

1085 1995 (2) SA 221 (T), 1995 (2) BCLR 182 (T)('Sunday Times').

1086 Act 8 of 1947.

and of which the public is entitled to be fully informed'. 1088 The regulation, in Joffe J's
opinion, constituted a prior restraint because it was 'cast in such a manner that the
report may never see the light of day. If the President does not release it for
publication or lay it upon the table of Parliament, a matter of public interest could
well be kept from the public forever'.1089 Quoting with approval from the US Supreme
Court's decision in Near v Minnesota, the Court ruled that, though prior restraints
may be acceptable in some circumstances, the allegations of irreparable harm that
had been made by the government were speculative and offered no compelling
basis for suggesting that the right to free speech should be limited. 1090
A further High Court case that is intuitively supportive of the general principle
against prior restraints is Romero v Gauteng Newspapers Ltd & Others.1091 The
Business Practices Committee had published a report under the auspices of the
Ministry of Trade and Industry declaring that a harmful business practice involving
the applicant was unlawful. The applicant launched proceedings challenging the
findings of
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the Committee. Meanwhile the respondents planned to publish an article referring to
the pending review proceedings. The applicant tried to prevent publication primarily
on the basis that it was wrongful for the respondents to publish papers that had
been filed at court before the matter was called in court. Wunsh J rejected this
argument. To allow the argument would lead to 'a most peculiar and remarkable
result. A newspaper can freely publish a report that a judgment . . . has been given
against a person . . . but the newspaper cannot publish an article saying that the
aggrieved party has appealed against the judgment . . . and the reasons why he or
she says it is wrong'.1092 There was no suggestion that the publication would impede
the administration of justice if it were published, nor could it be argued that the
proposed report was defamatory.1093
1087 The case was brought under the Interim Constitution (IC s 15(1) protected free speech), though the
case is equally authoritative under the Final Constitution. See Khumalo & Others v Holomisa 2002
(5) SA 401 (CC), 2002 (8) BCLR 771 (CC) at para 23.

1088

Sunday Times (supra) at 228.

1089 Ibid at 229.

1090 Ibid. Cf Mandela v Falati 1995 (1) SA 251, 259 (W)('Mandela')(Prior restraints should not survive
constitutional scrutiny save in exceptional circumstances). For examples of a case raising
exceptional circumstances, see Santam Ltd v Smith 1999 (6) BCLR 714 (D)(The court restrained
the respondent from continuing with a blackmail campaign against Santam Ltd); Treatment Action
Campaign v Rath & Others 2007 (4) SA 563 (C)(Interim interdict granted to prohibit the publication
by respondents of allegation that the applicant a front for pharmaceutical companies.)

1091

1092

2002 (2) SA 431 (W)('Romero'). The date of the report is deceptive; judgment in the case was
handed down in 1997.

Romero (supra) at 437-8.

1093 Ibid at 443-4. Although the judge reached the correct result, the decision is surprising for its lack of
any reference to the right to freedom of speech and to cases such as Mandela (supra) and Sunday
Times, both of which had been decided before Romero.

A significant contrast with the decisions that stress general antipathy for prior
restraints is the Prophet Mohammed cartoons case: Jamiat-Ul-Ulama of Transvaal v
Johnnic Media Investments Ltd & Others.1094 The context of the case was the worldwide controversy over the publication of Danish cartoons depicting the Prophet
Mohammed, such as a cartoon depicting the Prophet Mohammed as a suicide
bomber. The applicant, a voluntary religious association, sought to interdict the
respondents from publishing any cartoons depicting the Prophet Mohammed. Jajbhay
J granted the interdict on the grounds that the cartoons were 'demeaning' and
'undignified'. Depicting the Prophet Mohammed as a terrorist, he held, 'shows a lack
of human sensibility and . . . advocate[s] hatred and stereotyping of Muslims on the
basis of immutable characteristics'.1095 Finally, the publication would 'demean the
dignity of an individual whom the Muslim community hold in highest regard'. 1096
It is our view that Jamiat-Ul-Ulama was wrongly decided. Jajbhay J's decision to
grant the applicant a prior restraint severely impacts upon the right to freedom of
expression. For instance, even the publication of one or two of the cartoons in the
context of a serious discussion describing the controversy over the cartoons would
be hit by the interdict.1097 Even where the content of speech could be classified as
hate speech, the jurisprudence of the Broadcasting Complaints Commission of South
Africa correctly recognises the right of the media to broadcast the
OS 06-08, ch42-p188

speech in the context of a discussion about the controversy.1098 In any event, we
submit that Jajbhay J offers no proper basis for restraining the publication. First, it
cannot be correct that the dignity of the Prophet Mohammed or, for example, Jesus
Christ can be vindicated in our courts.1099 Secondly, to the extent that Jajbhay J
regarded the cartoons as constituting hate speech, the judgment is devoid of any
analysis as to why such a categorisation is appropriate. No evidence existed, for
example, to show that the publication of the cartoons would constitute an incitement
to cause harm to Muslims. Thirdly, although Jajbhay J is on stronger ground where he
1094

[2006] ZAGPHC 12.

1095 Ibid at 8.

1096 Ibid at 9. For discussion of the decision, see NMI Goolam 'The Cartoon Controversy: A Note on
Freedom of Expression, Hate Speech and Blasphemy' (2006) 39 CILSA 333; G Carpenter 'Freedom
of Speech and Cartoons Depicting the Prophet Mohammed' (2006) 69 THRHR 684 ('Cartoons'); R
Malherbe 'The Mohammed Cartoons, Freedom of Expression and the Infringement of the Right to
Religious Dignity' (2007) TSAR 332.

1097 For example, the publication of one of the cartoons in the Mail & Guardian of 3 February 2006
would have been hit.

1098 See, for example, Human Rights Commission of SA v SABC 2003 (1) BCLR 92 (BCCSA) at para 40
(In public interest that listeners were informed of content of objectionable song by Mbongeni
Ngema so that there could be an informed discussion). It is not without significance that at the
time of the Danish cartoon controversy, many of those outraged by the cartoons distributed chain
emails attaching the cartoons, to illustrate the extent of the insult. This act ironically illustrates the
potency of allowing debate to flourish, rather than banning the cartoons. See P Stein & D Milo
'Media Rights Forged in Battle' Sunday Times (10 December 2006).

1099 See Carpenter 'Cartoons' (supra) at 689 ('Only living human beings can have rights; it is therefore
impossible to infringe the Prophet Mohammed's right to dignity'.)

regards dignity as encompassing the values of a religious group,1100 this factor must
be regarded as in general insufficient to outweigh the right of a newspaper to inform
its readers of a topical controversy on a matter of public interest. On the facts, a
report on the cartoon controversy without the ability to publish some of the cartoons
impoverishes the debate. Precluding a newspaper from publishing material to give
colour to a story is an infringement of editorial integrity.1101 There is in any event a
world of difference between, for instance, the publication of the cartoons in a
magazine dedicated to arguing that all Muslims are terrorists, and a balanced report
on the cartoon controversy in a respected newspaper. Moreover, the Court in JamiatUl-Ulama was concerned with a prior restraint; this form of censorship is qualitatively
different as a matter of free speech law from a prosecution after the fact for the
publication of hate speech or even blasphemy.
Cases such as Jamiat-Ul-Ulama should now be regarded as aberrations. The
Supreme Court of Appeal's decision in Midi Television (Pty) Ltd t/a e-TV v Director of
Public Prosecutions1102 has been discussed earlier.1103 In an obiter comment,1104 the
Court proffered an approach to prior restraints in free speech cases that, if applied,
will have the result that these orders should not be granted, unless, first, the
prejudice
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'that the publication might cause . . . is demonstrable and substantial and there is a
real risk that the prejudice will occur if publication takes place' 1105. The court must,
second, be satisfied that 'the disadvantage of curtailing the free flow of information
outweighs its advantage.'1106 Attempts to obtain interdicts on public interest speech
should, after Midi Television, be subjected to very strict scrutiny.1107
The presumption against prior restraints will be easier to rebut in cases where the
speech interest is weak when compared with competing considerations. For
instance, in cases where the media seeks to publish private information about an
individual that clearly does not implicate a matter of public concern, and where the
individual has proved that substantial harm to his or her dignity or privacy will

1100 Cf S Woolman 'Dignity' in S Woolman, T Roux, J Klaaren, M Chaskalson & M Bishop (eds)
Constitutional Law of South Africa (2nd Edition, OS, December 2005) Chapter 36, at 36-10, 36-14,
36-15 (explaining one meaning of dignity as equal concern and respect and dignity to the realm as
a whole). See also Malherbe (supra) at 333 (argues that the right to religious freedom includes the
right to religious dignity, and that this right was violated by the cartoons).

1101 See, for example, Fressoz and Roire v France (2001) 31 EHRR 2 (publication of photocopies of tax
assessments of high profile businessman necessary to give credibility to story highlighting
disparity in pay increases between management and other employees).

1102 2007 (5) SA 540 (SCA)('Midi Television').

1103 See §§ 42.9(a) and 42.9(c)(iv)(bb) supra.

1104 Midi Television (supra) at paras 19-20.

1105 Midi Television (supra) at para 19.

1106 Ibid.

otherwise result, it would be appropriate for courts to interdict publication. 1108 Thus,
in the English case involving the wedding of the celebrities Michael Douglas and
Catherine Zeta-Jones, the Court of Appeal indicated that a differently constituted
Court of Appeal was wrong in its earlier conclusion that unauthorized photographs of
the wedding in Hello! magazine could not be restrained. The Court's conclusion
rested on the absence of any public interest in the photographs and the
infringement of the privacy rights of the celebrities.1109 While we concur in principle
with the decision, it must be emphasised that in the absence of clear evidence of the
damage that will be suffered, courts should as a matter of principle be loathe to
grant interdicts that will stifle speech, especially where the speech implicates
matters of public concern.

42.10 Special protection of speech in the legislature
As discussed above, a number of the rationales for protecting freedom of expression
are contentious.1110 The one rationale that is, we submit, beyond dispute in a
democracy such as ours, is the idea that freedom of expression promotes — and is,
in fact, a prerequisite for — the proper functioning of a system of representative
democracy. Nowhere is this more apparent than in the protection that democracies
grant to freedom of speech in the legislature.1111 This protection has
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a very long pedigree, with the English Bill of Rights of 1688 proclaiming that 'the
freedome of speech and debates or proceedings in Parliament ought not to be
impeached or questioned in any court or place out of Parliament'. 1112 Parliamentary
privilege also has a long history in South Africa, with the Parliament of the Cape of
Good Hope enacting a statute safeguarding this privilege in its first session in
1854.1113

1107 Despite the Midi Television case, Eugene de Kock, the former apartheid police assassin, obtained
an urgent ex parte interim interdict against the publisher and author of a book that he alleged
defamed him. De Kock v Struik Publishing (Pty) Ltd unreported decision of the Transvaal Provincial
Division Case No 54066/2007 (9 January 2008). The interdict was later discharged by Seriti J, who
ruled that De Kock had not acted in the utmost good faith in failing to disclose the detail of his
criminal history to the Court and that the allegations complained of were true and in the public
interest. Ibid at 15 and 18.

1108 See Prinsloo v RCP Media t/a Rapport 2003 (4) SA 456 (T), 476 (obiter that publication of details of
the sex lives of private individuals may be prevented by courts). See § 42.9(b) supra.

1109 Douglas v Hello! Ltd (No 2) [2003] EMLR 28 (CA). See also Douglas v Hello! Ltd [2001] QB 967
(CA).

1110 See § 42.5 supra.

1111 See Matatiele Municipality and& Others v President of the Republic of South Africa & Others 2006
(5) SA 47 (CC), 2006 (5) BCLR 622 (CC) at para 109 (Sachs J described Parliament as 'the enginehouse of our democracy'.)

1112 The Bill of Rights of 1688 describes this as an 'ancient' right and declares the position that had, by
that time, already existed for many years. See Poovalingham v Rajbansi 1992 (1) SA 283 (A), 286
('Poovalingham')(Corbett CJ); E Wade & A Bradley Constitutional and Administrative Law (10th
Edition, 1985) 212.

The special protection of speech in legislatures is now expressly entrenched in the
Final Constitution. The Final Constitution records that members of the national and
provincial legislatures (as well as Cabinet members and members of the provincial
executive committees) have freedom of speech in the relevant legislative body (the
National Assembly, the National Council of Provinces and the provincial legislatures)
and its committees, subject to the rules and orders of the relevant body. 1114 It goes
on to provide that such persons 'are not liable to civil or criminal proceedings, arrest,
imprisonment or damages' for anything 'said in, produced before or submitted to'
the legislative body or its committees as well as anything revealed as a result of
anything that they have said in, produced before or submitted to that body or its
committees.1115
In relation to local government, FC s 161 states that provincial legislation, within
the framework of national legislation, may provide for privileges and immunities of
municipal councils and their members. The national framework legislation in respect
of municipal councils is s 28 of the Local Government: Municipal Structures Act, 1116
which essentially repeats the language of the sections of the Final Constitution on
the privilege of the national and provincial legislatures. This national legislation is
then given effect to by identical legislative provisions in each of the provinces.
Two justifications are traditionally advanced for the principle of Parliamentary
privilege. First, Parliament should have complete control over its own proceedings
and its members and therefore that 'matters arising in this sphere should be
examined, discussed and adjudged in Parliament and not elsewhere'. 1117 This is
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essentially a separation of powers concern. Second, complete freedom of speech in
the legislature promotes a proper functioning democracy.1118 As Mokgoro J stated on
behalf of the Constitutional Court in Dikoko:
Immunising the conduct of members from criminal and civil liability during council
deliberations is a bulwark of democracy. It promotes freedom of speech. It encourages
1113 Act 1 of 1854. For a useful discussion of the chronological history of laws of Parliamentary
privilege, see Poovalingham (supra) at 286-291.

1114 See FC s 58(1)(a)(Applies to Cabinet members and members of the National Assembly in the
Assembly and its committees — this would not include Cabinet meetings); FC s 71(1)(a) (applies in
the National Council of Provinces ('NCOP') and its committees and covers delegates to the NCOP,
Cabinet members and Deputy Ministers who attend and speak in the NCOP or an official in the
national executive or provincial executive who the NCOP requires to attend a meeting of the NCOP
or a committee of the NCOP in terms of FC s 66(2), and part-time representatives of local
government who participate in the proceedings of the NCOP in terms of FC s 67); and FC s 117(1)
(a) (applies to members of the provincial legislature and the province's permanent delegates to the
NCOP in the legislature and its committees.)

1115 FC ss 58(1)(b)(National Assembly), 71(1)(b)(NCOP) and 117(1)(b)(provincial legislatures).

1116 Act 117 of 1998.

1117 Poovalingham (supra) at 286 (Discussing the rationale for the rule of absolute Parliamentary
privilege in England.)

1118 Dikoko (supra) ('a Member must have a complete right of free speech in Parliament without any
fear that his motives or intentions or reasoning will be questioned or held against him thereafter').

democracy and full and effective deliberation. It removes the fear of repercussion for
what is said. This advances effective democratic government.1119

Implicit in the blanket immunity contained in these provisions is an acceptance that
legislatures cannot function effectively if those who participate in their proceedings
do so under the threat of litigation (particularly for defamation) if they criticise or
debate in an overly robust manner. The Final Constitution thus recognises that, in
these institutions that are most vital to the democratic process, the remedy for bad
speech is more speech, not legally enforced silence.1120
While this carved-out sanctuary of free expression is fundamentally important to
democracy, it is necessary to bear in mind that the potentially negative effects of
this carve-out are also significant. The exclusion of the application of civil and
criminal law means that, apart from the sanctions contemplated in the rules of the
legislature, a member of the legislature cannot be held liable for anything he or she
communicates in the legislature and its committees. This includes not only liability
for defamation and breach of privacy but also criminal offences such as breaches of
national security, incitement of violence and hate speech. Moreover, the effect of
these provisions is effectively to oust the courts from adjudicating on what is said (or
otherwise communicated) in the legislatures.1121 Accordingly, care should be taken in
assessing whether Parliamentary privilege applies in a particular situation.
In the context of a defamation claim against an executive mayor, the
Constitutional Court in Dikoko emphasised that, although the legislative immunity is
'an important bulwark of constitutional democracy', it prevents those who have been
defamed from seeking recourse through the courts and thus 'raises important and
difficult questions of constitutional principle'.1122 In this case, the Court assessed
whether the chief executive officer of a municipality could sue the mayor
OS 06-08, ch42-p192

(a member of the municipal council) for defamatory allegations made before the
North West Provincial Public Accounts Standing Committee (a committee of the
provincial legislature). The mayor made the defamatory allegations in relation to a
dispute regarding the mayor's outstanding cellular telephone account (he alleged
that the CEO had deliberately allowed the mayor's account to accumulate so that
the outstanding amount could be used by political opponents to attack the mayor's
integrity). The difficulty for the mayor was that the statements were not made in a
meeting of the municipal council (of which he was a member) but rather in a
meeting of the provincial legislature (of which he was not). He therefore argued,
first, that the immunity of municipal councillors extends to statements made outside
1119 2006 (6) SA 235 (CC), 2007 (1) BCLR 1 (CC) at para 39.

1120 See Whitney v California (supra) at 377.

1121 This consideration seemed to weigh heavily with the Appellate Division in the pre-constitutional
case of Poovalingham(The Court held that the communication to Parliamentarians of allegations
relating to a private dispute between two members of the House of Delegates did not amount to
the business of Parliament and thus fell outside Parliamentary privilege. As Corbett CJ stated: 'in
determining the ambit of Parliamentary privilege the Court should, while giving full attention to the
need for comity between the Courts and Parliament, not be astute to find reason for the ousting of
the jurisdiction of the Court and for the limitation or defeat of the litigant's legitimate claims'. Ibid
at 294.)

1122 Dikoko (supra) at para 1.

the council in the course of the business of the council1123 and, second, that the
immunity in the provincial legislature extended to non-members of the legislature
that made statements in the committees of that legislature.1124
The Court's decision on the first argument turned on the fact that the mayor's
statements related to a personal dispute with the CEO and not to the real and
legitimate business of the council.1125 It was therefore unnecessary for the Court to
decide whether the privilege extends to the business of the council outside of the
council and its subcommittees, and the Court left this question open. 1126
Nevertheless, during the course of her judgment, Mokgoro J referred to a number of
decisions of the Canadian courts which reason that Parliamentary privilege can
extend beyond the walls of Parliament, provided that the conduct is an extension of
the Member of Parliament's real or essential Parliamentary functions. 1127 Although
this approach may, in principle, be salutary, such an approach would appear to
result in an unduly strained reading of the privileges provided for in the Final
Constitution and the relevant legislation. It is difficult to see how a statement made
outside the council (and its committees) is 'said in, produced before or submitted to
the council or any of its committees'.1128
OS 06-08, ch42-p193

In dealing with the second argument, the Constitutional Court took a stricter —
and, we submit, correct — approach to the wording of the relevant privilege.
Mokgoro J rejected the argument that a purposive approach required the Court to
interpret the privilege for provincial legislatures as extending to persons who are not
members of the provincial legislature but who participate in its proceedings, such as
witnesses before the legislature or its committees. As Mokgoro J pointed out, the text
specifically only extends the protection to members of the provincial legislature and
cannot reasonably accommodate a broader construction that extends to nonmembers.1129

1123 This argument was based on Local Government: Municipal Structures Act 117 of 1998 s 28 and
North West Municipal Structures Act 3 of 2000 s 3.

1124 This argument sought to rely on s 117 of the Constitution (see above) as well as sections of the
North West Provincial Legislature's Powers, Privileges and Immunities Act 5 of 1994.

1125 Dikoko (supra) at para 40.

1126 Ibid. The Court also left open whether or not the privilege extends to the executive (as distinct
from the legislative) functions of a municipal council. Ibid at para 41. Although we accept that it
may be difficult to delineate the legislative and executive functions of a municipal council, the
extension of the privilege to executive functions would mean that municipal councilors would enjoy
greater protection in relation to executive functions than the equivalent bodies at a national and
provincial level. For example, although Cabinet members are protected by the privilege when they
speak in the National Assembly (FC s 58), this provision does not extend to meetings of the
Cabinet itself.

1127 Ibid at para 36. See, for example, Roman Corp Ltd v Hudson Bay Oil Co Ltd (1971) 18 DLR (3d)
134, 138; Stopforth v Goyer (1978) 87 DLR (3d) 373, 381; and Re Clark v Attorney General of
Canada (1977) 81 DLR (3d) 33, 55.

1128 To use the wording of Local Government: Municipal Structures Act 117 of 1998 s 28.

The one constraint on expression in the legislature is that it must accord with the
rules and orders of the relevant legislature. This qualification raises the threat of the
legislature sanctioning speech through the use of its rules. This issue arose in De
Lille & Another v Speaker of the National Assembly, in which the Cape High Court
(Hlophe J) held that the suspension from Parliament of Patricia de Lille (then a PAC
Member of Parliament) for a period of 14 days for asserting that various ANC MPs
had spied for the apartheid government — statements for which she subsequently
apologised — amounted to an unjustifiable infringement of freedom of
expression.1130 Hlophe J therefore set aside her suspension. 1131

1129 Dikoko (supra) at para 45 (Mokgoro J points out that this is not an entirely satisfactory state of
affairs and may lead to unfairness: '[A] situation is created where others who participate in the
same deliberations as witnesses, promoting the same role and functions of the legislature and
advancing the same business of the legislature are not protected. That leaves them exposed to
criminal and civil proceedings on the basis that they are not members of the legislature. It might
be argued that this does not seem to accord with the basic principle of fairness.' Mokgoro J thus
seems to suggest that privilege should be extended to non-members of legislature who participate
in their proceedings. She adds that this could be done on the basis of a qualified privilege (which
was not raised by the defendant in Dikoko). While it may be appropriate to extend absolute
privilege for civil liability to persons that are not members of the legislature, it seems to us that it
would not be appropriate to extend criminal immunity to such persons. This would, for example,
allow a person who is not a Member of Parliament to make statements jeopardising national
security, provided he or she does so in a Parliamentary committee.)

1130 1998 (3) SA 430 (C) at para 38. Hlophe J also held that the suspension failed the limitations test
because it was not in terms of a law of general application. The suspension was not authorised by
either the Powers and Privileges of Parliament Act, 1963 or the Standing Rules of the National
Assembly. The so-called Parliamentary privilege does not qualify as a law of general application.
Ibid at para 37.

1131 The Supreme Court of Appeal upheld the decision of the High Court. Speaker of the National
Assembly v De Lille & Another 1999 (4) SA 863 (SCA). The SCA, however, confined itself to holding
that Parliament lacked the power to suspend one of its members. The SCA therefore decided the
case on the ground of legality and did not directly consider the freedom of expression challenge
(although freedom of expression played a role in guiding the legality enquiry).

