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17.1 Introduction

*

This chapter explores the inner dynamics and the external effects of the National
Legislature. The National Legislature occupies a critical space in South Africa's
constitutional democracy. It embodies the realisation of the long and bitter struggle
for liberation as made manifest by universal representation. It constitutes, at least in
form, the primary driver of democratic rule. The Constitution also envisages a
legislature that will make good the basic law's many promises. Yet, Parliament —
precisely because of its vast powers and popular mandate — often poses the
greatest threat (of the three branches of government) to hard won constitutional
rights.
With these dangers in mind, the Final Constitution carefully calibrates the need to
afford Parliament the necessary power to discharge its constitutional mandates,
while cabining those same powers in a manner designed to prevent overreach and
abuse. Those limits take a number of forms — most obviously the Bill of Rights and
the assignment of certain powers to other spheres of government and organs of
state. Parliament is also constrained by the procedures that it must follow in passing
laws. Only laws that emerge from procedures clearly delineated in the Constitution
are valid. These procedures go beyond purely formal niceties. They give life to forms
of participatory democracy and direct democracy expressly contemplated by the
Constitution. They likewise entrench our commitment to the rule of law.
Understanding how South Africa's Parliament manages to accomplish these
various ends while remaining within constitutional confines first requires a somewhat
detailed exploration of how it functions. This chapter cannot, within the space
afforded, provide an exhaustive account of how (and how well) Parliament
discharges its national legislative authority. To fully understand how Parliament
acquits itself one would need to examine the basic principles of democracy from
which it draws support,1 the election of its members,2 and the manner in which it
shares power with the coordinate branches of national government,3 the provinces,4
and local government.5 One would be obliged to traverse the express
*

The authors wish to thank Steve Budlender for use of material from the first iteration of this
chapter. We have drawn extensively from Steve’s work — particularly in §§ 17.2, 17.3 and 17.5. We
deeply appreciate his generosity in allowing us to take some of the credit for his excellent efforts.
However, all the positions expressed in this chapter — and any errors — are ours alone.
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T Roux 'Democracy' in S Woolman, M Bishop & J Brickhill (eds) Constitutional Law of South Africa
(2nd Edition, OS, July 2006) Chapter 10.

2

G Fick 'Elections' in S Woolman, M Bishop & J Brickhill (eds) Constitutional Law of South Africa (2nd
Edition, OS, June 2004) Chapter 29.

3

S Seedorf & S Sibanda 'Separation of Powers' in S Woolman, M Bishop & J Brickhill (eds)
Constitutional Law of South Africa (2nd Edition, OS, June 2008) Chapter 12.
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substantive limits6 on Parliament's powers to make laws in addition to the implicit
limits7 that flow from the aforementioned relationships and principles. Because these
concerns are dealt with in detail elsewhere in this book, we engage them largely in
passing. The chapter focuses primarily on the composition of Parliament, the
interaction between its two houses, the procedures it follows to pass laws, how it
regulates its internal proceedings and some of the more procedural limits on its
powers.
§ 17.2 sets the stage by describing the make-up of Parliament and the interaction
between the National Assembly ('NA') and the National Council of Provinces ('NCOP').
In § 17.3 we describe in detail — and with diagrammatic representations — how
Parliament passes each type of law within its power. § 17.4 initiates the daunting
task of considering the constitutional limits on Parliament's power by examining this
surprisingly complex question: At what stage in the legislative process can litigants
challenge legislation? Once we have established when a challenge can be brought,
we examine the types of challenges that can be mounted. §17.5 provides an
overview of the range of substantive challenges available: federalism, fundamental
rights, extra-territoriality, separation of powers, delegation and legality constraints.
The next section — § 17.6 — discusses oft-litigated and now well-ventilated
procedural limits on Parliament's powers: public participation and tagging. The
penultimate section asks some questions about the internal workings of Parliament.
What are the limits of its rule-making power? And, what happens when Parliament
breaks its own rules? Finally, we consider the role of the primary players in the
legislative process: political parties.

17.2 Composition of Parliament
South Africa has a bicameral Parliament consisting of the NA and the NCOP. The NA
'is elected to represent the people'8 while the NCOP 'represents the provinces to
ensure provincial interests are taken into account in the national sphere of

4

T Madlingozi & S Woolman 'Provincial Legislative Authority' in S Woolman, M Bishop & J Brickhill
(eds) Constitutional Law of South Africa (2nd Edition, OS, February 2005) Chapter 19; C Murray & O
Ampofo-Anti 'Provincial Executive Authority' in S Woolman, M Bishop & J Brickhill (eds)
Constitutional Law of South Africa (2nd Edition, OS, March 2007) Chapter 20; V Bronstein
'Legislative Competence' in S Woolman, M Bishop & J Brickhill (eds) Constitutional Law of South
Africa (2nd Edition, OS, 2005) Chapter 15; V Bronstein 'Conflicts' S Woolman, M Bishop & J Brickhill
(eds) Constitutional Law of South Africa (2nd Edition, OS, July 2006) Chapter 16.

5

N Steytler & J De Visser 'Local Government' in S Woolman, M Bishop & J Brickhill (eds)
Constitutional Law of South Africa (2nd Edition, OS, June 2008) Chapter 22; S Woolman & T Roux
'Cooperative Government' in S Woolman, M Bishop & J Brickhill (eds) Constitutional Law of South
Africa (2nd Edition, RS2, July 2009) Chapter 14.
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All the chapters in this four volume treatise that cover substantive provisions of the Bill of Rights
fall into this category.

7

F Michelman 'Legality, the Rule of Law and the Supremacy of the Constitution' in S Woolman,
M Bishop & J Brickhill (eds) Constitutional Law of South Africa (2nd Edition, OS, February 2005)
Chapter 11.

8

FC s 42(3).

government'.9 This section details how both houses are constituted, and how they
interact with each other. We first discuss each house in general terms, then consider
the relationship between the two, before finally looking in more detail at
membership of, and defections from, both houses.

(a) The National Assembly
The NA is the first House of Parliament and the House to which the national
executive is accountable.10 The Constitution provides that it must consist of between
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350 and 400 members elected by an electoral system based on a national common
voters roll and producing, in general, proportional representation. 11
Decisions by the NA are generally decided by majority vote.12 The quorum of the
NA is a majority of its members when a vote is taken on a Bill and one-third of the
members in most other matters.13
The NA is the primary legislative power in Parliament.14 It can legislate over the
objections of the NCOP: (1) by a simple majority if the legislation does not affect
provincial interests15 and (2) by a two-thirds majority if the legislation does affect
provincial interests.16 It can also veto any legislation passed by the NCOP.17 Members
of the NA and committees of the NA can prepare and introduce in the NA any Bill
other than a money Bill.18

9

FC s 42(4).

10

Constitution of the Republic of South Africa, 1996 ('Final Constitution' or 'FC') s 55(2). If the
National Assembly passes a vote of no confidence in the President and the Cabinet, the President
and other members of the Cabinet must resign. The national executive is not accountable to the
National Council of Provinces. Compare FC s 55(2) with FC s 68.

11

FC s 46(1). See also Electoral Act 73 of 1998.

12

FC s 53(1)(c). The special majorities required for amendments to the Constitution are discussed at
§ 17.2(a) infra.

13

FC ss 53(1)(a) and (b).

14

See § 17.2 infra for discussion of the national legislative process.

15

FC s 75.

16

FC s 76(1) and (2).

17

FC s 76(2)(i).

18

FC s 55(1)(b) and s 73(2). Only the Minister of Finance may introduce a money Bill in the Assembly.

The NA is chaired by the Speaker.19 The Speaker is the representative and
spokesperson of the Assembly in its collective capacity.20 The Speaker may therefore
give binding undertakings on behalf of the NA. Such undertakings may even
embrace the expenditure of moneys in relation to the legislative process.21 Though
the Speaker may be removed by a resolution of the NA,22 the Speaker must not bow
to political pressure and is 'required by the duties of his office to exercise, and
display, the impartiality of a judge.'23
Section 57(1) of the Constitution gives the NA the power to determine its internal
arrangements and procedures and to make rules and orders concerning its business.
The scope of these rules and their relationship to the constitutional text has already
been the subject of litigation.24 Section 57(2) requires that the rules of the NA
provide inter alia for the establishment of committees and requires that minority
parties be allowed to participate on these committees in a manner consistent with
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democracy.25 For these reasons, the rules of the Assembly provide that parties are to
be represented on the committees in substantially the same proportion as they are
represented in the NA26 and that, as far as possible, each party is entitled to at least

19

FC s 52. Note that the section provides also for an office of Deputy Speaker.

20

Gauteng Provincial Legislature v Kilian 2001 (2) SA 68 (SCA), 2001 (3) BCLR 253 (SCA) ('Killian') at
para 26.

21

Ibid at para 29. The SCA held that the Speaker of the Gauteng Provincial Legislature had the power
to give an undertaking to minority political parties that the Legislature would cover the legal costs
incurred in referring a pending bill to the Constitutional Court.

22

FC s 52(4).

23

Kilian (supra) at para 30.

24

Speaker of the National Assembly v De Lille & Another 1999 (4) SA 863 (SCA), 1999 (11) BCLR
1339 (SCA)('De Lille'). See the discussion at § 17.7(a) and (d) infra.

25

FC s 57(2)(b). See Democratic Alliance & Another v Masondo NO & Another 2003 (2) SA 413 (CC),
2003 (2) BCLR 128 (CC), [2002] ZACC 28 ('Masondo') at para 18 (Constitutional Court held that the
'purpose of these provisions is to ensure that minority parties can participate meaningfully in the
deliberative processes of parliament.') For comment on Masondo, see T Roux 'Democracy' in
S Woolman & M Bishop & J Brickhill (eds) Constitutional Law of South Africa (2nd Edition, OS, July
2006) Chapter 10. Section 57(2)(d) provides for the recognition of the leader of the largest opposition
in the Assembly as the "Leader of the Opposition". There is nothing in the Constitution that suggests
that this requirement has anything but symbolic meaning.

26

This general rule does not apply to those committees where a specific composition is prescribed by
the Rules. NA Rule 125(1). Note that, generally, parties appoint their members to sit on particular
committees. NA Rule 126. Therefore in practical terms, the majority party will be able to control
the election of the chairperson of any committee. See NA Rule 129.

one representative in each committee.27 Meetings of the NA's committees are
generally open to the public.28
The committees contemplated by s 57 include portfolio committees. The portfolio
committees play a crucial role in Parliament's legislative and oversight functions. 29
They are responsible for the detailed consideration and debate of Bills after their
first 'reading' and are also the institutions to which public comment on Bills is usually
addressed. The portfolio committees also play an oversight role by monitoring the
performance of members of the national executive and their particular portfolios.
The NA's committees also have the powers to summon any person to appear before
them to give evidence or to produce documents and the power to require organs of
state to report to them.30 Through the judicious use of these powers the committees
can be important tools for responsible, accountable and transparent government.

(b) The National Council of Provinces
The second House of Parliament is the NCOP. The NCOP, as its name suggests, aims
to give the provinces representation in the national legislative process. Its
composition, powers and processes were designed to offer more effective national
representation for provincial interests than was provided by the Senate under the
Interim Constitution.31
Although the primary function of the NCOP is legislative, it has the secondary role
of providing a national forum for consideration of issues affecting provinces. 32 The
latter role distinguishes the NCOP from the NA. Another important
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difference between the Houses is that the NCOP is not an organ of responsible
government. The national executive is accountable to the NA and not to the NCOP. 33

(i) Composition and electoral system
The NCOP consists of nine provincial delegations of ten members each.34 The
delegates are selected by the provincial legislatures on the basis of party political
27

NA Rule 125(2).

28

NA Rule 152.

29

See NA Rules 199-203. The equivalent NCOP committees are the select committees. See NCOP
Rules 151-5.

30

FC s 56 and NA Rule 138. The NCOP committees have similar powers. See FC s 69 and NCOP Rule
103.

31

Constitution of the Republic of South Africa Act 200 of 1993 ('Interim Constitution' or 'IC'). See Ex
parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the
Republic of South Africa, 1996 1996 (4) SA 744 (CC), 1996 (10) BCLR 1253 (CC), [1996] ZACC 26
('First Certification Judgment') at paras 318-33, particularly para 331.

32

FC s 42(4).

33

Compare FC s 55(2) with FC s 68.

proportional representation.35 Each delegation has six permanent members: 36
however, even these members are subject to recall by the party which nominated
them if they lose the confidence of the provincial legislature. 37 The balance of the
delegation is composed of four special members. These special members of the
provincial legislature are sent to participate in particular NCOP business. 38 With one
exception,39 voting within the NCOP takes place by delegation. Each provincial
delegation casts one vote in accordance with a provincial mandate determined by
the provincial legislature.40 A resolution requires the votes of five provinces to be
adopted.41 This process attempts to subordinate party allegiance to allegiance to the
province as a whole.42 The purpose of the voting procedure is to enhance the
representation of provincial interests within the NCOP and to prevent the
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34

FC s 60(1). Provision is made in FC s 67 for a tenth delegation representing local government to
participate in the deliberations of the NCOP when local government matters are discussed. The
local government delegation does not have voting rights.

35

FC s 61(1), read with Part B of Schedule 3, sets out the formula for determining the representation
of parties in the provincial delegations. Item 7 of Schedule 6 specifies the number of special
delegates and permanent delegates to which the respective parties are entitled in each province.
Item 7 applies only for the duration of the term of office of each provincial legislature. Once a new
legislature is elected the distribution of special and permanent delegates will be governed by
national legislation. See FC s 61(2)(a).

36

The presence of permanent delegates in the NCOP serves an important function by providing a
continuous provincial political presence in Parliament and prevents the legislative process from
being taken over entirely by both civil servants and national political interests. By contrast, the
German Bundesrat has no permanent delegates and tends to be run by civil servants. For a
discussion of the strengths and weaknesses of the NCOP as a mechanism for intergovernmental
relations, see S Woolman & T Roux 'Co-operative Government and Intergovernmental Relations' in
S Woolman, M Bishop & J Brickhill (eds) Constitutional Law of South Africa (2nd Edition, RS 1, July
2009) Chapter 14.

37

FC s 62(4)(c).

38

FC s 60(2)(a).

39

Where the NCOP votes on legislation that does not relate to provincial matters, there is no
delegation vote and individual members cast separate votes. FC s 75(2).

40

FC s 65(1)(a). Section 65(2) requires Parliament to pass national legislation that will provide a
uniform procedure by which provincial legislatures will mandate delegations to cast their votes.
That legislation — the Mandating Procedures of Provinces Act 52 of 2008 — is discussed in §
17.2(b)(ii) below.

41

FC s 65(1)(b).

42

It also means that the presence in the NCOP of individual members of provincial delegations is
frequently unnecessary. Hence there is no requirement that a minimum number of members of the
Council must be present before votes can take place. By contrast, FC s 53(1)(b) requires the
presence of at least a third of the members of the National Assembly before a vote can be taken
on any issue and an actual majority of all members for other votes.

Council from becoming a second House of Assembly in which the national political
party Whip prevails over provincial concerns.43

(ii) The National Council of Provinces and the legislative process
The NCOP exercises a veto over certain constitutional amendments. 44 The ordinary
legislative powers of the NCOP are strongest with respect to legislation affecting the
provinces.45 Where there is a dispute between the NCOP and the NA regarding such
legislation, mediation between the two houses takes place. Unless a settlement is
reached, the NA can pass the legislation only with a two-thirds majority. 46 Where
there is a dispute between the NCOP and the NA regarding other legislation, no
mediation takes place and the NA is free to enact the legislation by a simple
majority.47
The different powers of the NCOP with respect to legislation on provincial matters
and other legislation are reflected in different legislative processes within the NCOP.
The default process in the NCOP — which applies to 'provincial' legislation and
constitutional amendments — involves the execution of a provincial mandate, with
voting taking place by delegation and not by member.48 It is for that reason that, in
its Second Certification Judgment, the Constitutional Court described the NCOP as:
'[a] council of provinces and not a chamber composed of elected representatives.
Voting by delegation reflects accurately the support of the different provincial
legislatures. In this manner the provincial legislatures are given a direct say in the
national law-making process through the NCOP.'49
During the certification process, the system of mandated voting was challenged
as failing to comply with Constitutional Principle ('CP') XIV. CP XIV required minority
parties to participate in the legislative process 'in a manner consistent with
democracy.' Because each province only has one vote in the NCOP, the challengers
contended that minority parties' voices would not be heard. The Constitutional Court
rejected the complaint, noting that minority parties would be fully heard in the NA.
The Court also held that, '[g]iven the purpose of the NCOP, which is to involve the

43

This usurpation of provincial prerogatives was perceived to have been one of the failings of the
Senate under the Interim Constitution. See First Certification Judgment (supra) at para 320
(Counsel for the Constitutional Assembly described the Senate as 'a mirror image of the National
Assembly'.)

44

See § 17.3(a) infra.

45

This category encompasses all of the matters in respect of which the NCOP passes legislation in
terms of s 76. See § 17.3(b) infra.

46

See § 17.3(b) infra.

47

See § 17.3(c) infra.

48

FC s 65(1).

49

Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Amended Text of the
Constitution of the Republic of South Africa, 1996 1997 (2) SA 97 (CC), 1997 (1) BCLR 1 (CC),
[1996] ZACC 24 ('Second Certification Judgment') at para 61.

provinces in the enactment of certain legislation and to provide a forum in which
provincial interests can be advanced, the method of voting is not inappropriate.' 50
Because the vote of the provincial delegation is determined by a decision of the
provincial legislature, there is less need for a substantial committee process in the
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Council itself on 'provincial' legislation.51 The mandated nature of the legislative
process on Bills involving provincial matters also implies that there is limited scope
for debate over such Bills in the Council as a whole. For the purposes of public
accountability and transparency, it is appropriate for delegations to give detailed
explanations in Council of the reasons for their vote on Bills involving provincial
matters.52 These recommendations should, however, be distinguished from debating
the merits of the Bill. Such debate would, for the most part, be irrelevant to the
legislative process because delegates are voting on the basis of provincial
mandates.
The Constitution requires an Act of Parliament that provides a uniform procedure
for provincial legislatures to confer authority on their delegations to cast votes on
their behalf.53 This legislation was finally passed in 2009. Unfortunately, the
Mandating Procedures of Provinces Act ('Mandates Act')54 is not a model of statutory
clarity. It distinguishes between four types of mandates: negotiating, final, legislative
and voting.
First, a negotiating mandate contains the instructions the province's delegation
must follow when the Bill is negotiated in committee and may include proposed
amendments to the Bill.55 Negotiating mandates are conferred by committees of the
provincial legislature and are compulsory when an NCOP committee considers a
Bill.56

50

First Certification Judgment (supra) at para 227.

51

One possible NCOP committee function would be to summon the Cabinet member promoting the
Bill to give answers to questions on the Bill where they are required. The answers could then be
used to inform any provincial debate on the Bill. Provincial portfolio committees may not have the
power to require the attendance of national Ministers (FC s 115 is open to conflicting
interpretations in this regard). NCOP committees do. See FC s 66(2).

52

The NCOP's presiding officer may, on request, allow each province to give a declaration explaining
the province's vote. NCOP Rule 71(b).

53

FC s 65(2).

54

Act 52 of 2008.

55

Mandates Act s 1.

56

Mandates Act s 5, which reads: 'A committee designated by a provincial legislature must in
accordance with the format prescribed in Schedule 1 confer authority on its provincial delegation
to the NCOP of parameters for negotiation when the relevant NCOP select committee considers a
Bill after tabling and before consideration of final mandates, and may include proposed
amendments to the Bill.'

Second, a final mandate tells the delegation how to vote on the Bill in
committee.57 They are conferred by the provincial legislature, and are mandatory for
decisions on Bills.58
Third, the Act provides two complementary (and somewhat conflicting) definitions
of a 'legislative mandate'. According to the definitions section, a legislative mandate
is 'the conferral of authority by a provincial legislature on its provincial delegation to
the NCOP to cast a vote on a question contemplated in [FC ss 64, 74, 76 or 78].' 59
Section 7 indicates that a legislative mandate includes both a negotiating and a final
mandate, and is required for decisions under FC ss 74 and 76. 60 The best
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interpretation of the definition read with s 7 seems to be that a combination of
negotiating and final mandates is required when a delegation votes on a s 74 or s 76
question in committee. Presumably, both mandates must be conferred
simultaneously. The omission of FC ss 64 and 78 from the list in s 7 is difficult to
explain. The only plausible explanation is that a legislative mandate is permissible,
but not required, for those decisions.
Fourth, while the negotiating, final and legislative mandates all apply to votes in
committee, the voting mandate conveys the province's vote for a question in an
NCOP plenary session. It must be conferred by the provincial legislature. 61 To avoid
interminable consultations between the provincial legislature and its delegation, s
8(2) provides: 'If no matter arises from the deliberations of the NCOP select
committee when considering final mandates which may necessitate consideration by
a provincial legislature, the provincial delegation to the NCOP must table its
province's final mandate in the NCOP plenary as that province's voting mandate.'
In addition to categorising the types of mandates, the Mandates Act also sets out
basic, formal requirements that all mandates must meet to be valid. 62 Presumably, a
mandate that does not meet these conditions will be invalid. But it remains unclear
what will happen if the NCOP acts on what later turns out to have been an invalid

57

Mandates Act s 1.

58

Mandates Act s 6, which reads: 'A provincial legislature must confer authority on its provincial
delegation to the NCOP to cast a vote when the relevant NCOP select committee considers a Bill
prior to voting thereon in an NCOP plenary.'

59

Mandates Act s 1. FC s 64 deals with votes for the Chairperson and Deputy Chairperson of the
NCOP. FC s 78 concerns decisions of the Mediation Committee.

60

Mandates Act s 7 actually refers to FC ss 74(1)(b), 74(2)(b), 74(3)(b), 74(8), rather than s 74
generally. However, those specific subsections are all the parts of FC s 74 that require a vote by
the NCOP, so it can fairly be replaced with a reference to FC s 74 generally.

61

Mandates Act s 8(1), which reads: 'A provincial legislature must confer the authority on the head of
the provincial delegation to the NCOP, or a delegate designated by the head of the delegation, to
cast a vote in an NCOP plenary.'

62

Mandating Act s 3 (A mandate must: (a) indicate the name and number of the bill; (b) indicate how
the province votes; (c) be signed by the Speaker of the provincial legislature or a delegate; and (d)
be addressed to the Chairperson of the NCOP or a delegate.)

mandate. We discuss the question of failures to comply with internal procedures
generally in the section on the Internal Regulation of Parliament. 63
However, the Mandates Act is vague on an even bigger question: How must
provincial legislatures determine their mandate? Negotiating mandates must be
conferred by committees of the provincial legislatures, while final, legislative and
voting mandates come from the provincial legislatures themselves. But the Act
allows the provinces to decide what process they will follow to confer the nonnegotiating mandates. Are provinces required to have a plenary vote, or may they
delegate the function — through their rules or practice — to a committee or the
speaker? Can provinces adopt different requirements for different types of
questions? The only constitutional limitation, in our view, is that a question under s
74(8) must be decided by a plenary vote. Given this omission, the Mandates Act may
not actually fulfil its constitutional purpose to 'provide for a uniform procedure in
terms of which provincial legislatures confer authority on their delegations to cast
votes on their behalf.' The actual mechanism for conferring authority is left to the
provinces. The Mandates Act only regulates the form in which that authority must be
expressed in the NCOP.
The mandating procedure has been the topic of litigation several times in the
Constitutional Court. All of these cases predated the Mandates Act. However, their
disposition by the Constitutional Court remains illustrative of the Court's reluctance
to decide some difficult issues. In United Democratic Movement
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& Others v President of the RSA & Others, the applicants attempted to rely on the
failure of some of the provincial delegations properly to confer and present their
mandates in order to challenge the validity of one of the Acts at issue in the case. 65
The respondents, in turn, contended that a court was not competent to enquire into
compliance with the NCOP rule that governed mandates; only the NCOP was
competent to determine compliance with its internal rules and procedures so long as
no violation of the Constitution was alleged.66 The Constitutional Court in United
Democratic Movement ducked this question, presumably because the Act in
question was declared invalid on other unrelated procedural grounds.
In President of the Republic of South Africa & Others v Quagliani the applicants
argued that South Africa's extradition treaty with the United States of America was
invalid because the mandates in the NCOP had not been properly conferred.67 In
terms of FC s 231(2), treaties must be approved by resolution in both legislative
houses.68 The Court avoided deciding the mandates issue for three procedural
reasons. First, the applicants had not joined the speakers of the provincial
63

§ 17.7 below.

64

United Democratic Movement & Others v President of the Republic of South Africa & Others 2003
(1) SA 495 (CC), 2002 (11) BCLR 1179 (CC), [2002] ZACC 21 ('United Democratic Movement').

65

Loss or Retention of Membership of National and Provincial Legislatures Act 22 of 2002.

66

In making this argument, the respondents relied on FC ss 70(1)(a) and 71(2) read with ss 36 and
37 of the Powers and Privileges of Parliament Act 91 of 1963.

67

2009 (4) BCLR 345 (CC), [2009] ZACC 1.

legislatures.69 Second, the complaint was inordinately delayed.70 Finally, the Court
held that a bald allegation that mandates were not conferred was insufficient. An
applicant had to provide some evidence to indicate that the proper procedure had
not been followed.71 These findings serve as important reminders of the procedural
hurdles for anybody planning a future mandates challenge.
The only detailed consideration of the role of mandates occurs in Merafong
Demarcation Forum & Others v President of the Republic of South Africa & Others.72
The issue in Merafong was whether a provincial delegation to the NCOP could
propose an amendment to a s 74(8) Bill amending provincial boundaries. We address
that question in more detail later.73 For now, we focus on the Court's comments
about the nature of the mandated voting system in the NCOP. Van der Westhuizen J
held that '[a]lthough the NCOP fulfils an important function in the protection of
provincial interests, there is no scope for debate and for substantive amendments as
far as bills altering provincial boundaries are concerned.'74 Citing an earlier passage
from the original iteration of this chapter (which we retain), 75 he argued that
RS3, 05-11, ch17-p10

'[t]he reason is of course the mandated nature of the process. Delegates to the
NCOP vote on the basis of provincial mandates. They cannot agree to support an
amendment which they have not been mandated by their provincial legislatures to
support.'76
This conclusion cannot possibly be correct. What Steve Budlender was (correctly)
pointing out in the quoted passage is that the mandated nature of the process
makes it pointless for the delegates to engage in substantive debate with each other
about a Bill. For ss 74 and 76 Bills the substantive debate occurs through sharing
and altering mandates. The NCOP is merely a mechanism through which the
provincial legislatures negotiate with each other: the delegates are merely
68
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mouthpieces. But that does not mean that it is pointless to propose amendments to
ss 74 and 76 Bills. All it means is that the amendments must be proposed in terms of
negotiating or legislative mandates received from the provincial legislatures. Those
mandates can propose amendments which the other provinces can accept or reject
when they confer their final and voting mandates. Merafong evinces a serious
misunderstanding or mischaracterisation of the mandating process. The Court
should revisit this issue at the earliest opportunity to avoid the potential for stifling
meaningful discussion between provinces in the NCOP.
In the case of 'non-provincial' s 75 legislation, the considerations outlined above
do not apply because voting within the Council takes place by individual members 77
and the provincial mandate does not operate.78 In the case of such 'non-provincial'
legislation, the Constitution also requires that minority parties be allowed to
participate in the proceedings of the NCOP and its committees 'in a manner
consistent with democracy'.79 The meaning of this phrase was considered by the
Constitutional Court with reference to s 160(8). Section 160(8) imposes a similar
obligation on Municipal Councils.80 Langa DCJ, for the majority, held that the
'purpose of these provisions is to ensure that minority parties can participate
meaningfully in the deliberative processes of parliament'.81 O'Regan J (in dissent)
contended that the phrase 'implies that the majority must always be able to
determine decisions.'82
This requirement does not apply when the NCOP deals with 'provincial' legislation
or other matters — in such cases the NCOP rules and orders are required instead to
provide for the participation of all the provinces in a manner consistent with
democracy and there is, understandably, no reference to minority parties.83
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This distinction has also been reflected in the NCOP rules regarding its select
committees. These committees have to deal both with non-provincial matters under
s 75 and with matters that affect the provinces. The rules therefore provide that
each province is entitled to an equal number of permanent members on each
committee84 and that each party represented in the NCOP is entitled to proportional
representation on the committee or, where this is not possible due to the committee
77

FC s 75(2).

78

FC s 65(2) applies only to those cases where the provincial delegation casts a single vote.

79

FC s 70(2)(c).

80

Democratic Alliance & Another v Masondo NO & Another 2003 (2) SA 413 (CC), 2003 (2) BCLR 128
(CC), [2002] ZACC 28.

81

Ibid at para 18.

82

At para 61.

83

FC s 70(2)(b).

84

NCOP Rule 154(a).

size, at least one representative on the committee.85 Committee decisions on s 75
matters require a simple majority of the votes cast, whereas committee decisions on
'provincial' legislation or other matters require the supporting vote of five
provinces.86 On matters affecting the provinces, provincial legislatures will, through
their committees, facilitate public involvement in their legislative processes in their
respective constituencies, making it unnecessary that the same task be undertaken
by the NCOP's committees.87

(c) Membership and defections
The story of the constitutional regulation of members' defection from political parties
is long, complicated and ends where it begins. Under the Interim Constitution, a
member of the NA who ceased to be a member of the party that nominated him or
her had to vacate his or her seat.88 This 'anti-defection'
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provision was kept in place under the Final Constitution89 and was unsuccessfully
challenged in the First Certification proceedings.90
In 2002, Parliament passed four Acts,91 including two constitutional amendments,
that aimed to allow defections at national, provincial and local government levels.
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FC s 47, which deals with membership of the National Assembly, did not itself contain an antidefection clause. The anti-defection clause was contained in FC Schedule 6, item 6(3) read with
item 23A of Annexure A to Schedule 6, which provided:
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(2) Despite subitem (1) any existing political party may at any time change its name.

The constitutionality of these Acts was challenged in the Constitutional Court in
United Democratic Movement & Others v President of the RSA & Others.92 The Court
rejected the bulk of the challenges. It held that the constitutional amendments did
not destroy the 'basic structure' of the Constitution93 and that they were not
inconsistent with the founding values of the Constitution and the Bill of Rights. 94 The
Court also rejected the contention that the amendment allowing defections at local
government level was inconsistent with the Constitution.95 The only challenge that
the Court upheld was the challenge to the Loss or Retention of Membership of
National and Provincial Legislatures Act ('Membership Act'). This Act, though it
amended the transitional provisions of the Final Constitution, had been passed by
the procedure for ordinary legislation (s 76(1)) rather than by the procedure for
constitutional amendments (s 74(3)). The Court recognised that
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(3) An Act of Parliament may, within a reasonable period after the new Constitution took effect, be
passed in accordance with section 76(1) of the new Constitution to amend this item and item
23 to provide for the manner in which it will be possible for a member of a legislature who
ceases to be a member of the party which nominated that member, to retain membership of
such legislature.
(4) An Act of Parliament referred to in subitem (3) may also provide for—
(a)

any existing party to merge with another party; or

(b)

any party to subdivide into more than one party.
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the Constitution had vested a special power in Parliament to amend these particular
transitional provisions of the Constitution by an ordinary Act of Parliament, rather
than by a constitutional amendment.96 However, it held that the proviso that the Act
had to be promulgated 'within a reasonable period after the new Constitution took
effect' meant that the special power had lapsed.97 The Membership Act was
consequently declared invalid on procedural grounds. Following this decision,
Parliament duly passed a constitutional amendment98 to replace the Membership
Act. This regime — in place until 2009 — permitted defections at national, provincial
and local levels, but only during specified periods and under certain conditions.
In 2008, Parliament passed the Fourteenth and Fifteenth Constitutional
Amendment Acts that repealed all the 2002 floor-crossing provisions. The
amendments came into force on 17 April 2009. The position on defections and floor
crossing now is precisely what it was before the 2002 amendments: if a member
leaves her political party, she loses her seat. Period. The seat belongs to the party,
not the member.
Although we have ended where we began, the floor-crossing saga tells us
something important about the nature of our democracy: it is flexible and dynamic.
The 'multi-party representative' democracy envisioned in the Constitution is capable
of embracing several different variations. At the very least, proportional
representation is compatible with a system that links seats partly to individual
members rather than entirely to parties.99

(d) The Relationship between the NA and the NCOP 100
It is easy to see the NCOP as the less important house of Parliament. It has fewer
powers and can, on most issues, be overridden by a sufficiently determined NA. This
description is not inaccurate: where both Houses and the majority of provinces are
dominated by a single party, the NCOP tends to play a secondary role.
Despite the actual place of the NCOP in our legislative process, the Constitutional
Court has developed and applied a nuanced conception of the NCOP's place in the
constitutional firmament.
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Its role is both unique and fundamental to the basic structure of our government. It
reflects one of the fundamental premises of our government, which sees national,
provincial and
RS3, 05-11, ch17-p14

local governments as 'spheres within a single whole' which are distinctive yet
interdependent and interrelated. The NCOP ensures that national government is
responsive to provincial interests while simultaneously engaging the provinces and
provincial legislatures in the consideration of national policy. From this perspective, the
NCOP plays a pivotal role 'as a linking mechanism that acts simultaneously to involve
the provinces in national purposes and to ensure the responsiveness of national
government to provincial interests.' 101

That account certainly reflects a constitutional ideal. But when eight of the nine
provinces and the NA are controlled by the same political party, the NCOP will
always fade into the background. We discuss the consequences of the ANC's
dominance of the political scene in more detail in § 17.8(b) below. For now, we note
that the role of the NCOP and the relationship between the two Houses will depend
on how political power is actually distributed.

17.3 The National Legislative Process
The Constitution creates four different legislative processes: amendments to the
Constitution, Bills affecting provinces, Bills not affecting the provinces, and Money
Bills. The processes (except that for Money Bills) are illustrated in diagrammatic form
in Figures 17.1, 17.2, 17.3 and 17.4.102 A narrative description of the three processes
follows below. After we have described each process, we consider the final step that
all forms of legislation must take: assent by the President. Lastly, we look at the
possibility for the President or Members of Parliament ('MPs') to refer legislation to
the Constitutional Court.
Before we describe the different processes, we must raise (and immediately
bracket) the question of 'tagging'. Tagging is the determination of which process
applies to a bill. Tagging constitutes the first step in the legislative process. Voting
can only commence once Parliament knows what type of Bill has been tabled.
Tagging is dealt with in full in § 17.6(b) below.

(a) Bills amending the Constitution
There are several different types of constitutional amendments, each with slightly
different requirements. We first address the procedures that apply to all
amendments. Next, we consider the different variations and the problems each
raises. Lastly, we identify some general difficulties regarding the NCOP's
participation in amending the Constitution.
101
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Constitutional amendments may only be introduced in the NA.103 At least 30 days
prior to the introduction of a Bill to amend the Constitution, particulars of the Bill
must be published in the Gazette for public comment and must be submitted to the
provincial legislatures for their views.104 Any written comments on an amendment
Bill received from the public or the provincial legislatures must be tabled in the NA
on the introduction of the Bill.105 An amendment Bill may not include provisions other
than constitutional amendments and matters connected with the amendments.106
The NA considers all Bills to amend the Constitution and (with one exception) may
pass them only with a supporting vote of two-thirds of its members. 107
We have identified five types of constitutional amendments:
(i) Amendments to FC ss 1 or 74;
(ii) Amendments to the Bill of Rights;
(iii) Amendments that affect the provinces generally;
(iv) Amendments that affect a specific province or provinces;
(v) All other amendments.
The first variation, set out in s 74(1), is an amendment that affects the Constitution's
basic principles. The founding provisions of s 1108 are specially entrenched and may
only be amended with a supporting vote of 75 per cent of the members of the NA, 109
and the vote of six of the nine provinces in the NCOP.110 There is an argument
developed by the Indian Supreme Court — which we discuss later111 — that there are
some principles of the Constitution that are so central to the nature of the
Constitution that they are un-amendable. The Constitution does not raise this
possibility explicitly and any doctrine of that sort would have to be created by the
courts.
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Second, amendments that alter the Bill of Rights must garner the ordinary twothirds majority in the NA and six provincial votes in the NCOP.112
There is some debate over whether the super-majority of 75 per cent required by
s 74(1) applies only when the founding values in s 1 are explicitly amended, or
whether it also applies to an amendment to other parts of the Constitution where the
proposed amendment is inconsistent with the founding values in s 1. A similar
debate could be had about amendments that are inconsistent with — but do not
change the language of — the Bill of Rights. In United Democratic Movement, the
Constitutional Court operated on the assumption that the latter view was correct
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and so the stricter requirements would apply.113 However, the UDM Court expressly
left the issue undecided as it was not germane to the disposition of the matter. 114
In our view, the Court should, when faced with an appropriate matter, adopt a
broader construction of s 74(1). The founding values are rarely used directly. They
could be severely undermined if the s 74(1) process could be bypassed by using the
less onerous s 74(2) and s 74(3) processes to pass amendments inconsistent with
the founding values. The same is true of amendments to Chapter 2. It would subvert
s 74(2) if it could be avoided simply by locating amendments that affect the Bill of
Rights in other parts of the text of the Constitution.
However, that position needs to be tempered by an additional point made in
United Democratic Movement. The Court stressed that the Constitution, as
amended, had to be read as a whole and its provisions interpreted in harmony with
one another.115 Amendments that could be interpreted to be inconsistent with s 1
should, if possible, be read to be consistent with the Constitution. Only if the
amended text is not reasonably capable of a harmonious reading should the
constitutional amendment have to follow the FC s 74(1)/(2) procedure.
The Court's extant jurisprudence suggests that this more expansive approach
relates only to amendments that are inconsistent with the founding values. It will
not, and should not, apply to amendments that do no more than influence one's
reading of the founding values. In Premier, KwaZulu-Natal, & Others v President of
the Republic of South Africa & Others116 the Constitutional Court was faced with an
argument that amendments to the Interim Constitution that might affect the scope
of the legislative and executive powers of the provinces (contained in IC ss 126 and
144) should comply with the special procedures that governed amendments to those
two sections. The Court rejected this argument. It held that since the two
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769 (CC), 1995 (12) BCLR 1561 (CC), [1995] ZACC 10 ('Premier, KwaZulu-Natal').

amendments did not actually amend either s 126 or 144, the procedures in question
did not need to be applied.117
In United Democratic Movement, the Court also left open the question whether
the founding values and Bill of Rights could be amended by inference or whether it is
necessary to draw attention to this possibility in s 74(5) notices and to state
specifically that the provisions of s 74(1) and (2) are applicable to such
amendments.118 To give full effect to the principles and purposes underlying s 74, the
latter view is to be preferred.
The third variation, dealt with in FC s 74(3)(b), is amendments that affect the
provinces because they: (a) involve the NCOP;119 (b) alter provincial boundaries,
powers, functions or institutions;120 or (c) amend a provision of the FC that deals
specifically with a provincial matter.121 These amendments have the same
requirements
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as those requirements that amend the Bill of Rights: two-thirds in the NA and the
votes of six of the nine provinces in the NCOP.122 The provisions giving this veto
power to the NCOP are not themselves directly entrenched against amendment.
However, they are indirectly entrenched: Any amendment of such a provision would
be an amendment that affects the powers of the Council and would therefore have
to be passed with the support of six provinces in the Council. 123
The fourth variation on the s 74 process applies to an amendment covered by s
74(3)(b) and 'concerns only a specific province, or provinces'. In terms of FC s 74(8),
the NCOP can only pass those amendments if it has been approved by the provincial
legislature(s) of the affected province(s). It is important to note a specific variation
on the normal mandate procedure here. As we explained earlier, neither the
Constitution nor the Mandates Act specifies how a provincial legislature must confer
a mandate. It may do so through a committee, a plenary vote, or some other
mechanism. However, when it comes to s 74(8) the Constitution requires 'the
provincial legislature' to approve that part of the Bill which affects the province. In
our view, this process demands a plenary vote.
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Section 74(8) effectively gives each province a veto over any constitutional
amendment that singles them out. 'It is not difficult,' according to Ngcobo J, 'to
imagine the purpose of this provision. Its purpose is to ensure that the boundaries of
a province are not reduced without its consent. This protects the territorial integrity
of a province.'124 While it is true that s 74(8) will most often be applicable when
provincial boundaries are altered, it is not confined to that arena. It applies
whenever provinces are treated differently. An amendment that attempted to reduce
the influence of a specific province — or a class of provinces — in the NCOP or to
limit their functional areas would be subject to a s 74(8) veto.
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Whether an amendment 'concerns' a province is a more difficult question than it
may seem. In Matatiele II the Court was confronted with a constitutional
amendment125 that altered the building blocks that defined the area of provinces
from magisterial districts to municipalities.126 The amendment also shifted the
boundaries of some, but not all, of the provinces. The government argued that s
74(8) should not apply because the change in how provincial territories are defined
affected all the provinces. The Court roundly rejected this contention:
The provisions of section 74(8) are clear and admit of no ambiguity. They apply where a
"Bill … or any part of the Bill concerns only a specific province or provinces." The plain
and ordinary meaning of this phrase is that if any part of a proposed constitutional
amendment concerns a specific province or provinces only, the provisions of section
74(8) apply. It is sufficient that a part of the proposed constitutional amendment
concerns only a specific province or provinces and not other provinces. The fact that the
proposed amendment deals with all provinces matters not. What matters is that there
are parts of the proposed amendment which concern "only a specific province or
provinces" and not other provinces.127 (our emphasis.)

While the court certainly arrives at the correct conclusion, its analysis throws up a
number of interesting procedural problems. First, how many votes does a province
receive when voting on a s 74(8) amendment? In Matatiele II, the Court seemed to
124
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hold that a province would have two votes: one on the Bill as a whole, and a
separate veto on the part of the Bill that affects the province specifically.128 However,
the Court seemed to retreat from this position in Merafong. In dissent, Mosenke DCJ
adopted the Matatiele II position. In criticising advice given to the Gauteng Provincial
Legislature that it could only vote 'aye or nay' on the Twelfth Amendment that would
alter Gauteng's boundary by moving part of the Merafong municipality to the North
West, he wrote:
[T]his is a misconception of the power and obligation of the Province under the
Constitution. The Province could have supported the [Twelfth Amendment] but declined
to support that part of the [Twelfth Amendment] relating to the incorporation of
Merafong-Gauteng into the North West Province. This is so because the power and duty
of a province in relation to the adoption of a constitutional amendment that re-draws its
boundary must be distinguished from the power and duty it bears in relation to any
other constitutional amendment. … [I]t could have … vot[ed] in favour of the [Twelfth
Amednment] while declining to support that part of the Bill which affected its boundary.
Despite the early counsel, the Legislature thought that the only option it had was to
vote 'aye' or 'nay' on the entire Bill. This demonstrates a failure on the part of the
Province to appreciate its nuanced duty under the Constitution. The Province had at
least two valid legislative options open to it. It could have, at once, achieved the
termination of cross-boundary municipalities by supporting the Bill and defeated the redrawing of its boundary in relation to Merafong. 129
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Van der Westhuizen J, writing for the majority, disagreed. He held that multiple votes
are 'not envisaged by sections 74(3) and (8) of the Constitution which refer to a Bill
or the relevant part of a Bill that alters provincial boundaries.'130 However, he does
not explain why the sections do not allow for multiple votes. Nor does he indicate
precisely how the s 74(8) procedure should work. Several possibilities exist. A
province might receive one vote, and if it votes against a Bill it may be deemed to
have used its s 74(8) veto power. Or, a province which disagrees with a Bill may
have an election to either: (a) vote against the Bill, without exercising its veto; or (b)
exercise its veto. The only option specifically excluded by the Merafong majority is
that endorsed by Moseneke DCJ: a vote for the Bill in general, plus a veto of the part
that affects its boundary. In our view, a province must have a choice to vote against
the Bill without using its veto. The province may support the part of the Bill that
affects it, but disagree with other parts of it. It should be able to formally express
that view.
Second, what are the consequences of a veto? Section 74 is silent about whether
a veto stops the entire Bill in its tracks, or whether it only affects that part of the Bill
being vetoed, while the rest is passed as is. The Constitution does not provide an
answer. The Joint Rules do. As the Merafong Court noted, in terms of rule 174, the
Bill can proceed without the vetoed portion. However, it must be referred back to the
NA. The NA must pass it again, without the vetoed portion.

128

Matatiele II (supra) at para 25 ('The legislatures of KwaZulu-Natal and the Eastern Cape were only
required to approve those parts of the amendment that concerned them specifically. However,
these two provinces were still required to cast their votes on the proposed constitutional
amendment as a whole in terms of section 74(3)(b)(ii).')
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Merafong (supra) at para 180.
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Merafong (supra) at para 105.

To complete the taxonomy of constitutional amendments we return to the fifth
and final type of constitutional amendment. These Bills do not amend FC s 1, the Bill
of Rights, or affect the provinces. These Bills are simply passed by the NA with a
two-thirds vote. The NCOP is not required to vote on type five amendments.
However, particulars of the Bill must be submitted to the NCOP for public debate at
least thirty days before the Bill is introduced in the NA.131
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Figure 17.1 How the Constitution may be amended (s 74)
I:\Products\CLOSA\Doc\Images\ch17p020Fig1701.FFF
Before we move on from constitutional amendments, we need to address whether
the NCOP can propose amendments to Bills amending the Constitution. As we have
already noted, unlike FC ss 75 and 76, s 74 is silent on this score. As we explain in
more detail in the following sections, where the two houses pass different versions of
ss 75 or 76 Bills, the Constitution creates a procedure to settle the dispute. 132
Strangely, s 74 simply does not seem to contemplate the possibility that the two
houses could pass different versions of a Bill.
The consequence of this omission arose squarely arose in Merafong. The
applicants argued that the Gauteng Provincial Legislature had acted under the
mistaken legal advice that it could not propose an amendment to the Bill that would
keep Merafong in Gauteng. They argued that this flawed legal advice rendered the
provincial parliament's mandate to its NCOP delegation to support the Bill invalid. To
address this challenge, the Court had to decide whether the legal advice was,
indeed, wrong. The Court unanimously held that it was not.
Van der Westhuizen J offerred three bases for his conclusion. First, he makes the
point that s 74 makes no mention of amendments. Second, the fact that the
procedure in the NCOP is mandated makes amendments impractical. In the Court's
words:
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Although the NCOP fulfils an important function in the protection of provincial interests,
there is no scope for debate and for substantive amendments as far as bills altering
provincial boundaries are concerned. The reason is of course the mandated nature of
the process.133 Delegates to the NCOP vote on the basis of provincial mandates. They
cannot agree to support an amendment which they have not been mandated by their
provincial legislatures to support. 134
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FC s 74(5)(c). Paragraph (c) of FC s 74(5) makes no express provision for the proceedings of the
NCOP debate to be tabled in the Assembly when the Bill is considered (compare paras (a) and (b)),
but this is probably implicit in s 74(5).

132

For s 75 Bills, the NA can simply pass its own version again. When the Bill concerns the provinces,
the houses must seek a solution through a mediation committee, although the NA can ultimately
override the provinces' concerns with a two-thirds vote.
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See S Budlender (supra) at 17-5: 'Such debate would, for the most part, be irrelevant to the
legislative process because delegates are voting on the basis of provincial mandates.' (original
footnote).
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Merafong (supra) para 80.

Third, rule 174(3) of the Joint Rules of Parliament only makes provision for
amendments following a s 74(8) veto which affects part of a Bill. In that case the Bill
reverts to the NA which must reconsider the new version — the Bill minus the vetoed
portion. The NA may amend the Bill. And the process starts again. The implication,
according to the Court, is that there is no space for amendments that do not follow
this process.
These reasons, individually and collectively, fail to support the Court's conclusion.
The problem is not that they are 'wrong'; they are all technically correct. The
problem is that each of the three rationales is too thin to do the work the Court
requires.
In respect of the Court's first reason, it is true that the Constitution is
conspicuously silent on the issue of amendments to s 74 Bills. But it does not
explicitly prohibit them. It is plausible to interpret this silence, as the Court does, as
prohibiting amendments. But is there any underlying principle supporting the
reading that such amendments are prohibited?135 It surely does not serve to enhance
any form of democracy. The inability to propose amendments severely restricts the
ability of delegations to the NCOP to debate the merits of the amendment. A
delegation may be aware of the concerns of other provinces, but if it cannot respond
by supporting a change to the legislation that they are considering, then the scope
for delegations to inform their provincial legislatures of those concerns and for the
provincial legislatures in turn to accommodate those concerns all but disappears.
The only option is unattractive: rejecting a Bill altogether. Outright rejection will
often not be a real option when most legislation contains a range of provisions, or
when it is on an urgent timetable. The Merafong rule also renders representatives
less able to convey the wishes of their constituents.
The Court's second reason concerned the mandated nature of NCOP voting on s
74 Bills. As we already explained, FC s 65(1) makes a mandated vote the default
mechanism for all decisions in the NCOP. Only where the Constitution provides
otherwise — as it does, for example, in s 75 for Bills that do not affect the provinces
— are votes taken without mandates. The Constitution explicitly contemplates the
possibility of amendment within the mandated structure for s 76 Bills, and the Joint
Rules explain how that occurs. Is there any reason why amendments are considered
eminently practical for ordinary Bills that affect the provinces, but not appropriate
for constitutional amendments? No, not one. If
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anything, amendments to our basic law require greater deliberation, participation
and more effective representation than ordinary legislation. Those goods are largely
what prohibition of amendment denies.
How, then, do we deal with the difference between ss 75 and 76 on the one hand,
and s 74 on the other? The best explanation is that the Constitution leaves it up to
the various legislative bodies — the NA, the NCOP and the various provincial
legislatures — to decide how to deal with amendments to s 74 Bills. That leads us to
the most glaring omission in the Court's reasoning with respect to its third reason.
The Court inexplicably fails to mention that the Joint Rules and the NCOP's rules
make specific provision for provincial delegations to propose amendments to s 74
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For a discussion of this element of Merafong, see M Bishop 'Vampire or Prince? The Listening
Constitution and Merafong Demarcation Forum & Others v President of the Republic of South
Africa & Others' (2009) 2 Constitutional Court Review 313, 345-347.

Bills in the NCOP.136 Rule 224(1)(a) of the NCOP Rules reads: 'After a [s 74] Bill has
been placed on the Order Paper but before the Council decides the Bill a member
may place amendments to the Bill on the Order Paper.' The rest of NCOP rule 224
and rules 225 and 228 go on to describe in great detail which amendments can be
made, how they must be made, and the procedure to follow after amendment. That
procedure is largely replicated in Joint Rules 176-179 and involves referral to a
mediation committee virtually identical to the procedure followed for a s 76 Bill.
But isn't there a difference between s 74(8) Bills and other s 74 Bills? Perhaps the
Court believed that rule 174(3) deals exclusively with s 74(8) Bills and the other
rules that we quote above do not apply to s 74(8) Bills. There is no reason to credit
that suggestion. First, the Court's reasoning applies to all s 74 Bills. Second, there is
nothing in the rules to suggest that s 74(8) Bills can only be amended by veto while
other s 74 Bills can be amended ordinarily. Nor is there any principled reason to treat
s 74(8) Bills differently. The explanation for rule 174(3) is that it is not at all
concerned with the power to propose amendments in the NCOP but with the
consequences of exercising the s 74(8) veto. Amendments for all s 74 Bills are
covered by the detailed procedure in the subsequent rules.
No good textual or principled argument exists to prevent provincial legislatures,
through their delegations, from proposing amendments to s 74 Bills in the NCOP. If
presented with an opportunity the Court should reconsider the position it took in
Merafong and permit the sensible practice adopted by the Legislature through its
rules.

(b) Bills affecting the provinces
FC s 76 identifies a category of Bills affecting the provinces. The category embraces
primarily those Bills relating to Schedule 4 matters.137 However, it also encompasses
Bills relating to a range of specific matters enumerated in the section: the provincial
mandate for NCOP delegations,138 organised local government,139 the Public
Protector,
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the Public Service Commission, the public service and public administration, 140 the
Financial and Fiscal Commission,141 Schedule 5 matters,142 and matters contemplated
in chapter 13 of the Constitution that affect provincial finances.143
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The GPL's rules do not directly address the question, but they say nothing to suggest that the GPL
could not mandate its delegation to propose an amendment.

137

Schedule 4 covers matters in respect of which there is concurrent national and provincial
legislative competence.

138

FC s 76(3)(a) read with s 65(2).

139

FC s 76(3)(b) read with s 163.

140

FC s 76(3)(c)-(f) read with ss 182 and 195-197.

141

FC s 76(4) read with s 220(3).

Bills affecting the provinces may be tabled in either House of Parliament. A Bill
passed by one House must be referred to the other House. The second House
considering a Bill may then pass it, pass an amended version of it, or reject it. If both
Houses pass the same version of the Bill, it is submitted to the President for
assent.144 If the second House passes an amended version of the Bill passed by the
House in which the Bill originated, then the amended version is referred to that
House for its consideration and, if it is passed, is submitted to the President for
assent.145
In all cases where the two Houses do not agree on a single version of the Bill, the
matter is referred to the mediation committee.146 The mediation committee is
composed of nine members of the NA proportionally representing the parties in that
House and one delegate from each provincial delegation in the NCOP. 147 To be
carried, decisions in the mediation committee require the support of at least five NA
members and five NCOP members.148 In order to facilitate negotiation and
mediation, meetings of the mediation committee are closed to non-members of the
Committee, including the public and the media, except with the permission of the
committee.149
The mediation committee may agree on the Bill in the form passed by either
House or in another form.150 If the mediation committee fails to agree on any version
of the Bill within 30 days, the Bill lapses unless it originated in the NA and is again
passed by the NA with the support of two-thirds of its members.151 If the mediation
committee does agree on a version of the Bill, the Bill must be referred to the House
or Houses that did not pass it in the version accepted by the mediation committee. If
142

FC s 76(4) read with s 44(2). These are the Bills concerning matters in respect of which Parliament is
able to intervene in areas which otherwise fall within the exclusive legislative competence of the
provinces.

143

FC s 76(4). Money Bills are excluded from this category of Bills. FC s 77 provides that they are
passed in accordance with the procedures of FC s 75.

144

FC s 76(1)(b) and 76(2)(b).
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FC s 76(1)(c) and 76(2)(c).
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FC s 76(1)(d) and 76(2)(d). See Joint Rules 104-10.
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FC s 78(1)(a) and (b). Joint Rule 104(2) provides that a political party which is represented in the
National Assembly or NCOP, but which is not represented in the mediation committee, may
designate one of its members in the Assembly or NCOP to attend the meetings of the mediation
committee. Such a member may speak in the committee, but may not vote.

148

FC s 78(2)(a) and (b).

149

Joint Rule 110.

150

FC s 76(1)(f)-(h) and 76(2)(f)-(h).

151

FC s 76(1)(e) and 76(2)(e).

the Bill is then passed by the relevant House or Houses, it is submitted to the
President for assent.152 If the Bill as agreed by the mediation committee is not
passed by the relevant House or Houses, it lapses unless it (or an earlier version of
the Bill passed by the NA) is passed again by the NA with the support of two-thirds of
its members.153
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Figure 17.2 Legislative process: Bills affecting provinces initiated by National
Assembly (NA) (s 76(1))
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Figure 17.3 Legislative process: Bills affecting provinces initiated NCOP (s 76(2))
I:\Products\CLOSA\Doc\Images\ch17p025Fig1703.FFF
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(c) Bills not affecting the provinces
Bills that do not amend the Constitution or affect the provinces, may be introduced
only in the NA.154 If such a Bill is passed by the NA, it must be referred to the NCOP.
The NCOP then considers the Bill and votes on it by individual member rather than
delegation.155 If the NCOP passes the Bill, it is submitted to the President for assent.
If the NCOP rejects the Bill or passes an amended version of the Bill, the Bill is
returned to the NA for reconsideration and the NA may pass the Bill with or without
any amendments proposed by the NCOP or may let the Bill lapse. 156 A Bill passed by
the NA in any form after a referral from the NCOP is submitted to the President for
assent.157
Figure 17.4 Legislative process: Bills not affecting provinces (s 75)
I:\Products\CLOSA\Doc\Images\ch17p026Fig1704.FFF
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(d) Money Bills and the Division of Revenue Bill
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FC s 76(1)(g) and (h) and 76(2)(g) and (h).
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FC s 76(1)(i) and (j) and 76(2)(i).
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Compare FC s 73(1) and FC s 73(3) read with FC s 76(3).
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FC s 75(2).
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FC s 75(1)(c).

157

FC s 75(1)(d).

Money Bills are defined in FC s 77(1) as Bills that appropriate money, impose or alter
taxes or authorise direct charges against the National Revenue Fund. 158 The Final
Constitution states that the procedure for passing money Bills is basically the same
as s 75 Bills, with a few important differences. First, money Bills can only be
introduced by the Minister of Finance.159 Second, money Bills cannot contain any
provisions that do not fall under FC s 77(1) or are not incidental thereto. 160 Third,
until recently there was no legislative procedure for amending money Bills — they
either had to be accepted or rejected as presented by the Minister. FC s 77(3)
requires an Act of Parliament to regulate how amendments may be made to money
Bills. That legislation — the Money Bills Amendment Procedure and Related Matters
Act161 — only came into force on 16 April 2009. The Act creates a detailed
framework, timetable and procedure for the passage of several specific forms of
money Bills — the Appropriation Bill,162 a Revenue Bill163 and an Adjustments
Appropriation Bill,164 other money Bills,165 and the annual division of revenue Bill in
the NA and the NCOP.166 The Act also provides that the committees of the NA and the
NCOP must conduct public participation, in the form of joint public hearings on the
158

FC s 77(1) reads in full:
A Bill is a money Bill if it
(a) appropriates money;
(b) imposes national taxes, levies, duties or surcharges;
(c) abolishes or reduces, or grants exemptions from, any national taxes, levies, duties or
surcharges; or
(d) authorises direct charges against the National Revenue Fund, except a Bill envisaged in section
214 authorising direct charges.
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FC s 73(2).
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FC s 77(2).
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Act 9 of 2009.

162

Money Bills Act s 10.
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Money Bills Act s 11. Revenue Bills are 'Bills which impose or abolish national taxes, levies, duties,
surcharges or which abolish, reduce or grant exemption from any national taxes, levies, duties or
surcharges.'.
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Money Bills Act s 12.

165

Money Bills Act s 13.

166

Money Bills Act s 9. A Division of Revenue Bill is not a money Bill, but a prerequisite of annual
legislation required in terms of FC s 214 which determines and divides among provinces and local
governments their equitable share and other conditional allocations from the revenue raised
nationally. In addition to what is provided for in the Money Bills Act, the Intergovernmental Fiscal
Relations Act 97 of 1997 provides conditions and procedure applicable to the passing of the
Division of Revenue Bill. For more on the division of revenue, see, R Kriel & M Monadjem 'Public
Finances' in S Woolman, M Bishop & J Brickhill (eds) Constitutional Law of South Africa (2nd Edition,
OS, March 2007) Chapter 27.

fiscal framework (a mandatory framework which must precede all money Bills) and
revenue proposals.167 Further, the standing rules of Parliament must make provision
for the relevant committees to conduct public hearings on the Appropriation Bill, a
Revenue Bill and the Division of Revenue Bill.168
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(e) Presidential assent and publication
When a duly passed Bill is submitted to the President for assent, the President must
assent to and sign the Bill. Only if the President has reservations about the
constitutionality of the Bill may he or she may refer it back to the NA for
reconsideration.169 The procedure for such a referral is dealt with by the Joint Rules of
Parliament170 and contemplates referrals due to concerns regarding either procedural
defects or substantive defects.171 Once a Bill has been resubmitted to the President,
the President must assent to and sign the Bill if it fully accommodates his or her
reservations. Otherwise the President must refer the Bill to the Constitutional Court
for a decision on its constitutionality.172
Once the President has assented to and signed a Bill, it becomes an Act of
Parliament and must be published promptly.173 An Act takes effect either when it is
published or on a date determined in terms of the Act.174 The Constitutional Court
has made clear that Parliament has the power to provide that the date an Act comes
into operation will be determined by the President.175 However the Court has also
stressed that when Parliament gives such a power to the President, this power must
be exercised lawfully. The power cannot be used by the President to veto or
otherwise block the implementation of an Act.176
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Money Bills Act s 8(2).
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Money Bills Act ss 9(5)(b), 10(8)(a) and 11(4)(a).
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FC s 79(1). The NCOP must participate in the reconsideration of the Bill if the President's
reservations relate to a procedural matter that involves the NCOP or if the Bill is a constitutional
amendment bill or a s 76 bill. FC s 79(3).
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Joint Rules 202-12.
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Joint Rules 205-6.
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FC s 79(4). See § 17.3(e)(i) infra.

173

FC s 81.
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Ibid.
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Ex Parte Minister of Safety and Security: in re S v Walters 2002 (4) SA 613 (CC), 2002 (7) BCLR 663
(CC), [2002] ZACC 6 at para 71.

176

Ibid at para 73.

The power also cannot be exercised irrationally. On two occasions, the Court has
been required to repair faulty attempts by the President to bring legislation into
force. In Pharmaceutical Manufacturers the President had, based on flawed advice
from the Department of Health, brought an Act regulating the use of medicines into
force before the necessary regulations had been written.177 The result was that the
use and possession of many dangerous substances inadvertently became legal. The
Constitutional Court granted the request, supported by the President, to set aside
the proclamation.178 It held that although the act of bringing legislation into force
was not administrative action — Chaskalson P concluded that it was primarily
legislative in nature — it was still subject to review under the principle of legality.
This standard of review requires that the President act in consonance with the
objects of the legislation:
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Powers are not conferred in the abstract. They are intended to serve a particular
purpose. That purpose can be discerned from the legislation that is the source of the
power and this ordinarily places limits upon the manner in which it is to be exercised. If
those limits are transgressed a court is entitled to intervene and set the decision
aside.179

A power not exercised for the purpose for which it was granted would be irrational
and set aside. Rationality has to be judged objectively, not subjectively. The
President's good faith belief that his decision is rational is irrelevant if no objective
grounds exist for his action.180
In the second case of presidential confusion — Kruger v President of the Republic
of South Africa — the Constitutional Court was confronted with an unusual, perhaps
unique, situation.181 The President had issued a proclamation ('the First
Proclamation') bringing into effect certain sections of an Act182 amending the Road
Accident Fund Act.183 The sections would come into force on 31 July 2006.
Unfortunately, he named the wrong sections. Instead of bringing into force ss 1-4, he
brought into force ss 4, 6 and 10-12.184 Before the sections actually came into force,
the President realised his error and issued a new proclamation ('the Second
Proclamation'). The Second Proclamation aimed to amend the First Proclamation so
177
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the Republic of South Africa & Others 2000 (2) SA 674 (CC), 2000 (3) BCLR 241 (CC), [2000] ZACC
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Manufacturers Association of SA & Another: In re Ex parte President of the Republic of South Africa
& Others 1999 (4) SA 788 (T).
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Pharmaceutical Manufacturers (supra) at para 76.
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Ibid at paras 86 and 89.
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Kruger v President of the Republic of South Africa & Others 2009 (1) SA 417 (CC), 2009 (3) BCLR
268 (CC), [2008] ZACC 17 ('Kruger').
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Road Accident Fund Amendment Act 19 of 2005.

183

Act 56 of 1996.

that it referred to the correct sections. However, the Second Proclamation was only
published on 31 July — the day the sections were, in terms of the First Proclamation,
due to come into force.
The constitutionality of the First Proclamation was challenged on the ground that
it was irrational. The applicant claimed that the consequences of the error had
created great uncertainty. The High Court upheld the claim on the basis that the
President did not have the power to amend a proclamation bringing an Act into
force. Granting the President such a power would permit him 'the power to revoke by
proclamation any Act that he or his predecessors have previously brought into
operation by publishing a proclamation to that effect in the Gazette. … Such a
regime will simply be government by decree which is the antithesis of the Rule of
Law which is one of the cornerstones of our Constitution.'185 When the case came
before the Constitutional Court, the validity of the Second Proclamation was also in
issue.186
Skweyiya J, writing for the majority, held, first, that the First Proclamation was
irrational. It contained a random selection of sections which, if enacted, would create
serious practical problems.187 Next, Skweyiya J addressed the danger alluded to by
the High Court. In his view, the power to enact legislation must necessarily
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include the power to withdraw an erroneous proclamation, provided it is done before
the original proclamation takes effect.188 The Court supported the holding of the High
Court that a President cannot undo a proclamation once it has brought legislation
into force.
However, in this case the President could not alter or withdraw the First
Proclamation because it was invalid from its inception: 'The President cannot have
the power to amend a nullity.'189 The solution in such a situation, Justice Skweyiya
reasoned, is to issue both a withdrawal of the invalid proclamation and a new
proclamation.190 The withdrawal was necessary because there might be doubt about
184

The numbers the President referred to were the sections of the original act that the amending act
would alter, not the numbers of the amending act that would do the altering.
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[2007] ZAGPHC 352.
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Kruger did not challenge the Second Proclamation, but the Road Accident Fund made an
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Kruger (supra) at paras 50-54.
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Ibid at para 64. The Court seems to be saying that a withdrawal is always possible, even if the
original amendment was invalid. This cannot, technically, be true as you cannot withdraw
something that does not exist. However, in many cases it may be unclear to the President whether
the proclamation was invalid or not and a withdrawal provides the certainty that, even if the
proclamation was originally valid, it no longer is. If the proclamation was originally invalid, the
withdrawal does nothing but remove doubt.
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Ibid at para 67.

whether a proclamation was indeed irrational. If it was in fact irrational, a withdrawal
would be unnecessary. The Court recognised that this approach may place form
above substance, but held that 'the principle that substance should take precedence
over form … must yield in appropriate cases to the rule of law.'191 Accordingly, the
Court declared both proclamations invalid, but suspended the orders to prevent any
disruption and to afford the President an opportunity to pass a new, valid
proclamation.
In his dissent,192 Jafta AJ argued that Kruger was different from Pharmaceutical
Manufacturers for two reasons. First, in Kruger the President became aware of the
defect before the legislation was in force.193 Second, the error in Kruger was purely
clerical. What he intended to do was rational, but the proclamation was incorrectly
drafted194 In Pharmaceutical Manufacturers the President intended to do something
that was substantively irrational. For these reasons, he found that the First
Proclamation was not irrational. The problem was instead that the proclamation
failed to fully reflect the President's rational intention.195 Only the part of the
Proclamation that failed to reflect the President's true intention was invalid and could
be rectified by amending the Proclamation accordingly. While there is something
alluring about Acting Justice Jafta's approach, it is flawed. However much sense it
makes in theory to distinguish between the express wording of the Proclamation and
the President's actual intention, in the context of enacting legislation, the need for
publicity and certainty require that courts ought to assume that proclamations in
fact reflect the President's intention. The alternative — that the validity of a
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proclamation can depend on the intention of its maker alone, and not its content —
would lead to unacceptable uncertainty.

(f) Challenges by the President or MPs
The final stage in the legislative process allows for either the President or MPs to
refer the legislation directly to the Constitutional Court for a decision on its
constitutionality. If, after the President has asked Parliament to reconsider a bill, she
still has reservations about its constitutionality, she can refer the Bill to the
Constitutional Court for a decision on its constitutionality.

(i) FC s 79: Referral by the President
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with Skweyiya J that the First Proclamation was invalid. But he would have held that it was not just
and equitable to declare that proclamation invalid ab initio. Instead, he would have severed the
part of the First Proclamation referring to the wrong sections, and read-in the appropriate
alterations to make the First Proclamation rational. Ibid at para 135.
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Ibid at para 97.
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Ibid at para 98.
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Jafta AJ found that only part of the First Proclamation should be declared invalid, as the President
had correctly brought s 4 into operation. Ibid at para 95.

Section 79196 permits the President to refer a Bill to the Constitutional Court for a
decision on its constitutionality before he assents to it. However, he or she may do
so only if the Bill has first been remitted to the NA for reconsideration and Parliament
has failed to address the concerns relating to the constitutionality of the Bill despite
having been given the opportunity to do so.197 Only the Constitutional Court has
jurisdiction to decide on the constitutionality of a Bill at the insistence of the
President.198
The President has only used this power once. In 1999, the President referred the
Liquor Bill — which would regulate the liquor industry — on the basis that he was
concerned that it would impair provincial powers. In its decision — Ex Parte
President of the Republic of South Africa: In Re Constitutionality of the Liquor Bill —
the Constitutional Court made it clear that when the President acts under FC s 79,
the Court is required to consider only the reservations the President has
expressed.199 The Court explained that a s 79 referral does not entail a 'minicertification' process. While the President is entitled to express reservations about as
much, or as little, of the Bill as he wishes,200 the Court is not required to certify
conclusively that every part of the Bill accords with the Constitution. 201 Therefore, a
finding by the Court under a s 79 referral that a particular Bill was constitutional
does not exclude a subsequent constitutional challenge to a different part of the Bill
— except to the extent that such a challenge rehearses issues that the Court had
already decided in considering the President's challenge to the Bill. 202 In Liquor Bill,
the Court concluded that part of the Bill was indeed unconstitutional. Parliament
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was therefore required to reconsider the Bill and either amend it to accommodate
the Court's findings, or abandon it.

(ii) FC s 80: Referral by MPs
Unlike the Interim Constitution,203 the Final Constitution makes no provision for
abstract judicial review of Bills by the Constitutional Court at the instance of MPs.
However, MPs may refer legislation to the Court once it has become an Act. Section
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FC s 121 provides a similar process for Premiers to refer the constitutionality of provincial bills to
the Constitutional Court.
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80 allows one third of the members of the NA to apply for abstract review of an Act
within 30 days of the date upon which the President assented to the Act and signed
it. When it receives an application for abstract review, the Constitutional Court may
grant an interim order suspending the operation of the Act, or those sections of the
Act that are subject to review, until the main application has been decided. The
discretion of the Court in this regard is limited to cases where the application has
reasonable prospects of success and the interests of justice require the suspension
of the operation of the legislation.204 FC s 80 therefore offers a fast-track mechanism
to determine whether widely held concerns about the constitutionality of newly
enacted legislation are legitimate.
The changes from the Interim Constitution to the Final Constitution concerning
abstract review are to be welcomed. FC ss 79 and 80 have none of the uncertainties
of s 98(2)(d) and 98(9) of the Interim Constitution. The provisions in the Final
Constitution ensure that a minority in the legislature is unable to interfere with the
legislative process by applying for the review of Bills before they are enacted. It
allows them a limited but significant opportunity to challenge legislation. 205 Section
80 places in the hands of the Constitutional Court the decision as to whether
legislation will operate pending resolution of the challenge to
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its constitutionality and provides the Court with an appropriate framework within
which to take this decision.

17.4 Timing of Challenges to Legislation
203
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discretion to request abstract review of any Bill, but they were obliged to make such a request
when one-third of the members of the National Assembly, the Senate or the provincial legislature
petitioned them to do so. Parliament could control the procedure which it followed in relation to the
referral of Bills. See Ex parte Speaker of the National Assembly: In re Dispute Concerning the
Constitutionality of Certain Provisions of the National Education Policy Bill No 83 of 1995 1996 (3)
SA 289 (CC), 1996 (4) BCLR 518 (CC), [1996] ZACC 3 at paras 43-44.

204

FC s 80(3). See also Rule 15 of the Rules of the Constitutional Court, which governs the procedure
to be followed in cases of abstract review of an Act.

205

See Gauteng Provincial Legislature v Kilian 2001 (2) SA 68 (SCA), 2001 (3) BCLR 253 (SCA)('Kilian')
at paras 25 and 29. The Supreme Court of Appeal held that the determination concerning the
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therefore upheld an undertaking given by the Speaker to pay such costs.
It is unlikely that this principle will be applicable to abstract review proceedings under FC s 80.
In terms of FC s 80 abstract review takes place only after the legislative process has been
concluded, but before 30 days have elapsed. FC s 80 proceedings should therefore be seen as
somewhat outside the legislative process. FC s 80 is a provision which confers on members with
the requisite support a form of political standing to bring abstract challenges to Acts of Parliament
upon their enactment. Members that exercise this political standing should not be entitled to do so
at the expense of the legislature. See also FC s 80(4), which contemplates the award of costs
orders against applicants for abstract review.

The next two sections consider the substantive and procedural limits to Parliament's
power. But first, we consider the surprisingly complex question as to when legislation
can be challenged. As we just explained, the final part of the legislative process
involves the opportunity for the President or MPs to bring challenges to legislation.
The Constitution specifically regulates those powers; the President may question a
Bill before he assents, but only after giving Parliament an opportunity to respond.
MPs may only challenge legislation directly in the Constitutional Court after it has
become an Act. But at what stage can ordinary citizens challenge legislation on
either procedural or substantive grounds? Obviously, it is always open to members
of the public, with the requisite legal standing, to challenge legislation once it has
become law. But may they bring challenges at earlier stages in the legislative
process? The short answer is: No. However, the Court has left a tiny amount of
wiggle room that may in very rare occasions permit a challenge by members of the
public before the President assents to a statute.
The question was first considered in President of the Republic of South Africa &
Others v United Democratic Movement. The Court concluded that 'on a proper
reading of the Constitution, [the Constitutional Court may not], save as provided in
[FC s] 79 … , consider the constitutionality of a bill before the National Assembly.' 206
This finding was, strictly speaking, obiter as the laws in question had already been
signed by the President. But the rule was confirmed in the leading decision on
abstract review: Doctors for Life International v Speaker of the National Assembly &
Others.207
Doctors for Life, as we discuss in greater detail below,208 involved challenges to
four pieces of legislation on the grounds that they had been enacted without the
necessary public participation. One of those four laws — the Sterilisation
Amendment Act209 — had been passed by Parliament but had not yet been signed by
the President. The Court was therefore forced to decide whether it had the power to
intervene at that stage of the legislative process. Justice Ngcobo identified three
phases in the legislative process, with different rules at each stage: (a) while the bill
is still being deliberated by Parliament; (b) after the bill has been passed by
Parliament, but before it has been signed by the President; and (c) after the bill had
been signed, but before it has come into force.210 We follow his lead
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and consider the position at each stage, while taking into account developments
since Doctors for Life.
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Before we begin, it is important to note that the 'crucial time for determining
whether a court has jurisdiction is when the proceedings commenced.'211 In Van
Straaten v President of the Republic of South Africa & Others, the Constitutional
Court refused to hear a challenge to a bill that had since become an Act because, at
the time the case was filed, the bill had not yet been signed by the President. 212

(a) While a Bill is being deliberated on by Parliament
This is clearly a delicate question as the Court has twice avoided giving a straight
answer. Although the question was not in issue in Doctors for Life, Justice Ngcobo
indicated that '[w]hat courts should strive to achieve is the appropriate balance
between their role as the ultimate guardians of the Constitution and the rule of law
including any obligation that Parliament is required to fulfil in respect of the passage
of laws, on the one hand, and the respect which they are required to accord to other
branches of government as required by the principle of separation of powers, on the
other hand.'213 He canvassed the law in other Commonwealth jurisdictions,214 and
distilled the following general approach:
where the flaw in the law-making process will result in the resulting law being invalid,
courts take the view that the appropriate time to intervene is after the completion of
the legislative process. … But intervention will occur in exceptional cases, such as
where an aggrieved person cannot be afforded substantial relief once the process is
completed because the underlying conduct would have achieved its object. 215

In Glenister I, the Court's ability to intervene at this stage of the legislative process
was squarely on the table.216 Glenister, a businessman, had challenged the decision
of the executive to introduce Bills217 that would abolish a specialised crime fighting
body, the Directorate of Special Operations (known as 'the Scorpions'). The Court
had to decide whether it was competent to intercede at that stage, or whether
Glenister would have to wait for the Bills to be enacted. Noting the same concerns
211
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that troubled the Doctors for Life Court, Chief Justice Langa assumed, without
deciding, that the Court could intervene. He then set out the circumstances that
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would justify intervention. Largely adopting the position taken by foreign courts, the
Chief Justice adopted the following test:
Intervention would only be appropriate if an applicant can show that there would be no
effective remedy available to him or her once the legislative process is complete, as the
unlawful conduct will have achieved its object in the course of the process. The
applicant must show that the resultant harm will be material and irreversible. 218

Although he stressed that '[t]his is a formidable burden',219 and that 'intervention on
this approach will be extremely rare',220 Langa CJ declined to identify situations that
might justify court involvement.
However, we are given some sense of what the Court might require by its
conclusion that Glenister had not met the high burden for intervention. Glenister
argued that the Bills were already causing irreversible harm as many members of
the DSO were leaving because of the perceived threat to their jobs. This exodus
threatened to 'undermine the state's capacity to render basic security and cause
harm to the constitutional order itself.'221
The Court held that Glenister's challenge could not raise the risk of irreparable
harm for the following simple reason: 'Parliament may choose to make significant
and substantial amendments to the draft legislation or it may choose not to enact
the legislation at all. Until the content of the legislation has been determined by
Parliament, the effect of the legislation cannot be determined.'222 The Chief Justice
also stressed that Parliament had its own duty to uphold the Constitution and that
courts should proceed on the basis that they would do so.223 Glenister bided his time
and ultimately succeeded in having the legislation overturned after it had been
passed by Parliament.224
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The limited room for intervention identified in Glenister I only applies to the
Constitutional Court — an order cannot be sought in the High Court. This was
confirmed by the Supreme Court of Appeal in Minister of Finance & Another v Paper
Manufacturers Association of South Africa.225 The applicant sought and obtained an
interdict from the High Court preventing the Minister from introducing a Bill to
Parliament. The SCA reversed the decision. It held that the High Court did not have
the power to grant an interdict with regard to a Bill.226
It seems reasonable to ask, given the high threshold for intervention, what
possible circumstances could prompt the Court to act. It is probably best to
distinguish
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between substantive challenges (like Glenister I) and procedural challenges (like
Doctors for Life). It is difficult to imagine a substantive challenge succeeding.
Despite any perceived threat to democracy, or the Constitution, the Court must — as
the Chief Justice tells us — assume that Parliament will uphold its constitutional duty
not to pass legislation that violates the Constitution. Even if a Bill proposed to ban
opposition parties or install a president for life, there is no reason for the Court not to
allow Parliament the opportunity to debate and decide the issue itself in line with its
constitutional responsibilities. While this may seem overly deferential, there truly are
very few acts that could not be rectified by judicial action after intervention. The one
substantive claim that might succeed is to legislation that would somehow preclude
or delay judicial intervention or access to the judiciary by the public after the
legislation was enacted. But even then, it is difficult to see how the Court would get
around the argument that Parliament must be trusted to uphold the Constitution.
Procedural challenges will also be rare. As Doctors for Life demonstrates,
procedural flaws that move people to litigation generally concern laws that were
passed following a flawed procedure. That harm is not irreparable because the
legislation can be set aside and the legislature can be forced to pass the law again,
following the correct procedure. There is, however, one possibility: When Parliament
acts unconstitutionally to prevent a Bill from being passed that would have been
passed if it had followed the proper process.
The best example is a good faith tagging mistake.227 If Parliament tags a Bill as s
76, when it is objectively a s 75 Bill, there may be a risk that it will not pass because
of the higher threshold set by s 76.228 In that instance, somebody who will suffer
irreparable harm if the Bill is not enacted has no other recourse than a challenge
during the legislative process. She cannot wait until the Bill becomes an act,
because the tagging mistake has prevented that from occurring. The only solution is
for the Court to intervene and re-tag the Bill as a s 75 Bill. This example avoids the
'Parliament must be trusted' argument because Parliament has acted
unconstitutionally once it mistags the Bill, or at least once the Bill fails to pass. There
225
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may be similar instances where a procedural decision prevents a Bill from being
passed that may warrant judicial intervention.

(b) After a Bill has been passed by Parliament, but before the
President has assented
The Doctors for Life Court confirmed the conclusion in UDM: The Constitutional Court
may only consider the constitutionality of a Bill at this stage when it is raised by the
President in terms of FC s 79.229 After all, the wording of s 167(4)(b) — which affords
the Court exclusive jurisdiction to hear s 79 claims — explicitly states that it may
consider a Bill 'only in the circumstances anticipated in section 79.'
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The Doctors for Life applicants tried to get around this problem by arguing that
there was a difference between considering the substantive constitutionality of a Bill
— which was prohibited under FC s 167(4)(b) — and a challenge to the
parliamentary procedure in passing the Bill — which was permitted by FC s 167(4)
(e). Section 167(4)(e) affords the Constitutional Court exclusive jurisdiction to hear
challenges that Parliament has failed to fulfil a 'constitutional obligation'. 230 The
obligation to facilitate public involvement, they argued, was such a 'constitutional
obligation' that could be challenged at any time. They also submitted that the nature
of a challenge about the failure to facilitate public involvement had to be enforced
'there and then', to prevent Parliament from passing a Bill without following the
necessary procedure.
Ngcobo J rejected this line of argument. He held, first, that FC s 79(3) permitted
the President to raise both substantive and procedural reservations to the
constitutionality of a Bill.231 Second, FC ss 167(4)(b) and (e) had to be read together.
This would be best achieved by reading the specific s 167(4)(b) to limit the ambit of
the more general s 167(4)(e).232 Finally, he held that it is not only the Court that has
a duty to ensure that Parliament fulfils its constitutional obligations in the legislative
process. The President also has a constitutional duty to ensure the proper processes
are followed. The separation of powers require the Court to permit her an
opportunity to perform that duty.233 This mirrors the holding of Langa CJ about the
role of Parliament in Glenister I. Justice Ngcobo concluded that the Court could not
consider the constitutionality of the Sterilisation Amendment Act. 234

(c) After a Bill is assented to, but before it comes into force
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The Court had earlier held, in Khosa & Others v Minister of Social Development &
Others,235 that it had the power to consider acts that had not yet been brought into
force. Mokgoro J cited FC s 81 which provides that '[a] Bill assented to and signed by
the President becomes an Act of Parliament'. After assent, the law is an Act and the
Court can consider it under FC s 172.236 In Doctors for Life, the Court considered an
argument not raised in Khosa: Does FC s 80 — which empowers 30 per cent of MPs
to challenge an Act after it has been assented to — operate in a similar manner to s
79 to remove the Court's jurisdiction to consider a claim to an Act not yet in force?
Justice Ngcobo held that it did not:
There is nothing in the wording of [FC s] 80 that precludes this Court or any other court
from considering the validity of an Act of Parliament at the instance of the public. Nor is
there anything in the scheme for the exercise of jurisdiction by this Court that precludes
it from considering the constitutional validity of a statute that has not yet been brought
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into operation. The legislative process is complete, and there can be no question of
interference in such a process. Once a bill is enacted into law, this Court should
consider its constitutionality.237

17.5 Substantive Constraints on Legislative Authority
The national legislative authority is vested in Parliament.238 However, in exercising
this authority, Parliament is bound by the Constitution and must act within its
limits.239 In this section we discuss the substantive limits on its powers: (a)
federalism; (b) fundamental rights; (c) extra-territorial competence; (d) separation of
powers; (e) delegation constraints; (f) the legality principle; and (g) specific
constraints on the power to amend the Constitution. In several of these areas, our
discussion is very brief and we simply set out the basic position and refer the reader
to the part of this text where the issue is more fully canvassed.

(a) Federalism constraints
In a significant departure from the Interim Constitution, the system of federalism
embodied in the Final Constitution imposes clear limitations on the legislative power
of Parliament. Under the Interim Constitution, the legislative competence of
Parliament was plenary and subject only to a few insignificant exceptions in which
provincial legislative competence was exclusive.240 Under the Final Constitution,
however, Parliament has no express legislative competence over matters within the
functional areas listed in Schedule 5. It may legislate over matters within the
functional areas listed in Schedule 5 only if it meets the requirements set out in FC s
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44(2). Various other constraints relating to the legislative powers of Provincial
Legislatures and Municipal Councils also limit Parliament's legislative competence. 241
The Constitution imposes a further federalism-related constraint on Parliament's
legislative authority. These provisions relate to conflicts between national and
provincial legislation.242 Thus, even if Parliament is competent to pass a particular
piece of legislation, the legislation may become inoperative if it is in conflict with
provincial legislation in circumstances where that provincial legislation prevails. 243
The conflicts provisions of the Constitution are discussed elsewhere in this work. 244
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(b) Fundamental rights constraints
The legislative authority of Parliament is constrained by the rights contained in the
Bill of Rights. The general framework for rights-based challenges, 245 and the
constraints imposed by particular fundamental rights are discussed elsewhere in this
work. Parliament must refrain from interfering with any of the rights in the Bill of
Rights except to the extent that the Constitution allows. Parliament's legislative
authority does not extend to limitations of rights other than those authorised by s
36, the limitations clause.246
However, Parliament is not only obliged to refrain from interfering with
fundamental rights. It must also give effect to fundamental rights by positive action.
This duty is captured in FC s 7(2)'s requirement that the state must 'respect, protect,
promote and fulfill' the rights in the Bill of Rights.247
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This injunction is repeated specifically with regard to a number of individual
rights.248 The Constitutional Court has already pronounced on these positive
obligations.249 'Positive' and 'negative' obligations often inter-relate and overlap,
raising difficult questions about Parliament's obligations with regard to specific
rights.250
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In Glenister II the Constitutional Court relied on s 7(2) to invalidate legislation that
abolished one corruption-fighting organization, the Directorate of Special Operations
('the Scorpions'), and replaced it with another specialised crime-fighting body, the
Directorate of Priority Crime Investigation ('the Hawks'), which was somewhat less
independent of the executive.251 We discuss the intricacies of the decision below.252
At this juncture we need only look at the Court's understanding of s 7(2). In vivid
language, Mosenke DCJ and Cameron J253 described the consequences of corruption:
There can be no gainsaying that corruption threatens to fell at the knees virtually
everything we hold dear and precious in our hard-won constitutional order. It blatantly
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undermines the democratic ethos, the institutions of democracy, the rule of law and the
foundational values of our nascent constitutional project. It fuels maladministration and
public fraudulence and imperils the capacity of the state to fulfil its obligations to
respect, protect, promote and fulfil all the rights enshrined in the Bill of Rights. When
corruption and organised crime flourish, sustainable development and economic growth
are stunted. And in turn, the stability and security of society is put at risk. 254

Specifically, the Court held, corruption impacts on the rights to 'equality, human
dignity, freedom [and] security of the person, administrative justice and socioeconomic rights, including the rights to education, housing, and health care.' 255
Considering the pernicious and pervasive effects of corruption, '[t]he state's
obligation to 'respect, protect, promote and fulfil' the rights in the Bill of Rights thus
inevitably, in the modern state, creates a duty to create efficient anti-corruption
mechanisms.'256
Generally, a Court should 'not be prescriptive as to what measures the state
takes, as long as they fall within the range of possible conduct that a reasonable
decision-maker in the circumstances may adopt.'257 The standard therefore goes
beyond mere rationality and is some form of reasonableness review akin to that
used in socio-economic rights cases, administrative review and public participation
challenges. In this case, however, Moseneke DCJ and Cameron J concluded that,
considering South Africa's international obligations, 'the state must create an anticorruption entity with the necessary independence, and that this obligation is
constitutionally enforceable.'258 According to the majority of the Court, the Hawks
were insufficiently independent and Parliament was given 18 months to fix the
defect.259
In dissent, Chief Justice Ngcobo was unwilling to take this final step. 260 While he
recognised that FC s 7(2) imposed an obligation on the state to 'take effective
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measures to fight corruption', it did not oblige the state to establish an
independent entity to combat corruption. The difference between the majority and
the minority seems to operate on two levels. On one level, it is a disagreement
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about the role of South Africa's international obligations in interpreting the
Constitution. But on another level it is about the degree of action required by FC s
7(2), and the latitude given to the state to realise its obligations. The minority
stresses that '[h]ow [the FC s 7(2)] obligation is fulfilled and the rate at which it must
be fulfilled must necessarily depend upon the nature of the right involved, the
availability of government resources and whether there are other provisions of the
Constitution that spell out how the right in question must be protected or given
effect.'262 In its view, the majority is guilty of 'read[ing] into our Constitution a
constitutional obligation that the Constitution does not expressly create.'263 To the
majority, anything other than establishing an independent entity is not a sufficient
attempt to tackle corruption.264
Moving on from FC s 7(2), it should be noted that impermissible limitations of
fundamental rights are not confined to direct infringements of those rights.
Importantly, 'the implementation of an Act which passes constitutional scrutiny at
the time of its enactment, may well give rise to a constitutional complaint, if, as a
result of circumstances which become apparent later, its implementation would
infringe a constitutional right.'265 Though this provision primarily implicates the
executive, it should be borne in mind when Parliament adopts legislation.
Furthermore, legislation could be invalid if it grants benefits to individuals on
condition that they act in a manner that compromises their fundamental rights. 266
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The Constitutional Court has repeatedly stated that if Parliament intends to limit
fundamental rights, it should do so expressly and clearly.267 Furthermore, when
Parliament enacts legislation that gives officials a discretion that could affect
someone's fundamental rights, it must provide the appropriate guidance to those
officials:
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It is for the legislature to ensure that, when necessary, guidance is provided as to when
limitation of rights will be justifiable. It is therefore not ordinarily sufficient for the
legislature merely to say that discretionary powers that may be exercised in a manner
that could limit rights should be read in a manner consistent with the Constitution in the
light of the constitutional obligations placed on such officials to respect the
Constitution. Such an approach would often not promote the spirit, purport and objects
of the Bill of Rights. Guidance will often be required to ensure that the Constitution
takes root in the daily practice of governance. Where necessary, such guidance must be
given. Guidance could be provided either in the legislation itself, or where appropriate
by a legislative requirement that delegated legislation be properly enacted by a
competent authority.268

At the same time, the Court has been sensitive to the fact that Parliament must be
given a wide degree of latitude in its law-making provided that it acts within the
constraints of the Constitution:
The duty of a court is to decide whether or not the legislature has overreached
itself in responding, as it must, to matters of great social concern …. [W]hen giving
appropriate effect to the factor of 'less restrictive means', the court must not limit
the range of legitimate legislative choice in a specific area. 269
When crafting remedies for violations of rights, the Court has articulated similar
concerns and tried to avoid limiting Parliament's options.270
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(c) Extraterritorial competence constraints
Can Parliament legislate beyond the national boundaries? The answer before the
Interim Constitution was in the affirmative.271 This position seems to have been
unaffected by the adoption of either the Interim Constitution or the Final
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Constitution. There are a number pieces of legislation on the statute book that have
extra-territorial application.272

(d) Separation of powers constraints273
The doctrine of the separation of powers limits the legislative authority of
Parliament. The separation of powers under the Constitution, though 'intended as a
means of controlling government by separating or diffusing power, is not strict'. 274
Rather the doctrine
[e]mbodies a system of checks and balances designed to prevent an over-concentration
of power in any one arm of government; it anticipates the necessary or unavoidable
intrusion of one branch on the terrain of another; this engenders interaction, but does
so in a way which avoids diffusing power so completely that government is unable to
take timely measures in the public interest. 275

The constraint placed by the separation of powers on Parliament's authority is most
obvious in the context of the separation between the powers of the judicial branch of
government, on the one hand, and the legislative and executive branches, on the
other. Legislation that brings judicial organs of state under the control of Parliament
or the executive can be struck down under the separation of powers doctrine even if
such legislation does not conflict with any of the express provisions of the
Constitution.276
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However, not every legislative venture into the perceived domain of judicial
decision-making is a violation of the separation of powers. For example, the
Constitutional Court has stressed that it is 'pre-eminently the function of the
legislature to determine what conduct should be criminalised and punished.' 277 That
said, the Court cautioned that:
The legislature's powers are decidedly not unlimited. Legislation is by its nature
general. It cannot provide for each individually determined case. Accordingly such
power ought not, on general constitutional principles, wholly to exclude the important
function and power of a court to apply and adapt a general principle to the individual
case. This power must be appropriately balanced with that of the judiciary. 278

Attempts by the legislature to control executive policy may also raise separation of
powers issues. For instance, can the legislature specify that it has to be consulted
before certain executive action is taken? In one pre-1994 case, a South African court
insisted on just such a procedure being followed.279 Such procedures are likely to
have remained valid under the Final Constitution.280
Parliament is also constrained by its obligations to the State Institutions
Supporting Constitutional Democracy.281 These constraints are very similar to those
produced by the separation of powers. With respect to these Chapter 9 bodies,
Parliament's obligations are twofold. Firstly, it must not interfere with the
independence and impartiality of these institutions.282 Secondly, Parliament must
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provide for funding 'reasonably sufficient' to enable these institutions to carry out
their constitutional mandate.283
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Separation of powers has also been central to determining on which courts can
decide whether Parliament has fulfilled its constitutional obligations as contemplated
in FC s 167(4)(e). Section 167(4)(e) identifies a peculiar set of circumstances in
which only the Constitutional Court, as 'the highest court on constitutional matters
and … the ultimate guardian of the Constitution and its values', is suited to
adjudicate.284 The obligation on Parliament to facilitate public involvement in its
legislative and other processes, for example, is a member of the family of politically
consequential questions285 of high importance that may only be considered by the
Constitutional Court.286

(e) Delegation constraints
This section outlines Parliament's power to delegate its legislative function to other
bodies. The primary form of delegation is legislation that affords the executive the
power to make regulations. We address this first. Second, we briefly discuss the
delegation of national legislative powers to provincial legislatures and municipal
councils. We look, third, at the possibility for those who are delegated powers to subdelegate them to another actor, including private parties. Finally, we consider
whether delegated laws are subject to more stringent review than laws made
directly by the national legislature.

(i) Delegation to the executive
The Interim Constitution was silent on the question whether Parliament could
delegate its authority to legislate. In Executive Council, Western Cape Legislature &
Others v President of the Republic of South Africa & Others ('Executive Council
1995'),287 the Constitutional Court — in its first year — highlighted that delegating
subordinate regulatory authority was not only constitutionally permissible, but was
necessary for effective governance.288 However, the Court also ruled that there were
limitations, under the Interim Constitution, on the legislative authority that
Parliament could delegate. The 'delegation doctrine' that imposes such limits is
derived from the separation of powers doctrine: that law-making,
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as the proper domain of the legislature, should not be delegated excessively to the
executive branch of government.289 In Executive Council 1995, the Court was asked
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to address the constitutionality of s 16A of the Local Government Transition Act.290
The section purported to confer on the President a power to amend the Act itself by
Proclamation. A majority of the Constitutional Court held this delegation of
legislative power went beyond constitutionally acceptable limits:
In a modern state detailed provisions are often required for the purposes of
implementing and regulating laws, and Parliament cannot be expected to deal with all
such matters itself. There is nothing in the Constitution which prohibits Parliament from
delegating subordinate regulatory authority to other bodies. The power to do so is
necessary for effective law-making. It is implicit in the power to make laws for the
country and I have no doubt that under our Constitution Parliament can pass legislation
delegating such legislative functions to other bodies. There is, however, a difference
between delegating authority to make subordinate legislation within the framework of a
statute under which the delegation is made and assigning plenary legislative power to
another body, including, as s 16A does, the power to amend the Act under which the
assignment is made.291
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Permitting the President to amend statutes would be subversive of the provisions of
the Interim Constitution that dictate how Parliament can pass laws,292 and 'could be
used to introduce contentious provisions into what was previously uncontentious.' 293
Although Executive Council 1995 seems to exclude the possibility that Parliament
can ever delegate the power to amend legislation, it leaves open
RS3, 05-11, ch17-p47

the possibility that such a power might be delegable in times of war or national
emergency.294
Like the Interim Constitution, the Final Constitution is silent on the question of
delegating legislative authority to the executive. The constitutional position
therefore remains the same.295 Parliament may generally still delegate subordinate
regulatory authority to members of the executive, but may not assign plenary
legislative power to the executive (save for exceptional circumstances). 296 This
delegation doctrine has the virtue of balancing the need for efficiency in government
against the need to avoid subverting the constitutional legislative framework.297 As
we discuss in more detail below,298 the Constitution also permits delegation of
legislative powers to private actors.299
While this is an accurate description of the general approach, the Constitutional
Court pointed out in Executive Council 1999 that the specific enquiry is
whether the Constitution authorises the delegation of the power in question. Whether
there is constitutional authority to delegate is therefore a matter of constitutional
interpretation. The language used in the Constitution and the context in which the
provisions being construed occur are important considerations in that process. 300
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The issue in Executive Council 1999 was whether s 24(1) of the Local Government
Municipal Structures Act,301 which permitted a Minister to determine the terms of
municipal councils, was an unconstitutional delegation considering that FC s 159
requires Councils' terms to be 'determined by national legislation.' Ngcobo J stressed
that the Constitution uses a range of expressions when it confers legislative power
upon the national legislature with regard to local government. Where the
Constitution states that 'national legislation must' or 'as determined by national
legislation', this constitutes a strong indication that the legislative power cannot be
delegated by the legislature.302 Justice Ngcobo accordingly found that s 24(1) was an
unconstitutional delegation of a power that the Constitution determined could only
be exercised by the legislature.
Executive Council 1999 raised, but technically left un-answered, two important,
related questions about the limits Parliament must place on delegations: (a) whether
Parliament must provide clear criteria for the exercise of the delegated power; and
(b) whether a delegation must contain safeguards against the abuse
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of the delegated power.303 The Court answered (a) In Affordable Medicines Trust &
Others v Minister of Health & Another.304 The challenge concerned a delegation to
the Director General of Health to prescribe the conditions under which a medical
practitioner could be issued a licence to compound and dispense medicine. The
challenger complained that there was no direct guidance about the types of
conditions the Director General could attach to a licence. Ngcobo J emphasised that,
as a general rule, Parliament was permitted to afford those to whom it delegated
powers discretion in how they exercise the power.305 'However,' he continued,
the delegation must not be so broad or vague that the authority to whom the power is
delegated is unable to determine the nature and the scope of the powers conferred. For
this may well lead to the arbitrary exercise of the delegated power. Where broad
discretionary powers are conferred, there must be some constraints on the exercise of
such power so that those who are affected by the exercise of the broad discretionary
powers will know what is relevant to the exercise of those powers or in what
circumstances they are entitled to seek relief from an adverse decision. These
constraints will generally appear from the provisions of the empowering statute as well
as the policies and objectives of the empowering statute. 306

While the power was not directly limited, it was 'limited by the context in which [the]
powers [were] to be exercised.'307 Ngcobo J reasoned that the power must be
exercised in the light of the purpose of the legislation, the purpose of providing the
301
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Director General with discretionary powers, and the obligations of medical
practitioners. 'All this,' he concluded, 'provides sufficient constraint on the exercise
of the discretionary powers conferred by the sub-section.'308
This is a fairly narrow restraint on Parliament's ability to delegate. It stands in
contrast to the limits the Court has placed on the exercise of administrative
discretion that affect fundamental rights. In Dawood,309 the Court held that
legislation that gives administrators discretion to take decisions that might infringe a
fundamental right must provide guidelines for the exercise of that discretion. As
O'Regan J explained:
There is . . . a difference between requiring a court or tribunal in exercising a discretion
to interpret legislation in a manner that is consistent with the Constitution and
conferring a broad discretion upon an official, who may be quite untrained in law and
constitutional interpretation, and expecting that official, in the absence of direct
guidance, to exercise the discretion in a manner consistent with the provisions of the
Bill of Rights. Officials are often extremely busy and have to respond quickly and
efficiently to many requests or applications. The nature of their work does not permit
considered reflection on the scope of constitutional rights or the circumstances in which
a limitation of such rights is justifiable.310
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Should delegated lawmaking powers that have the potential to affect constitutional
rights be less strictly guided than the implementation of laws with the same effect?
Arguably, yes. The concerns that seem to motivate the Dawood Court concern the
pressures of urgent decision-making. Drafting regulations is a more extended
process where the executive will have greater opportunity for reflection on the
consequences for constitutional rights. It is therefore sensible to apply the
Affordable Medicines standard to all secondary legislation, whether it affects rights
or not. However, it would also be plausible to adopt a slightly stricter standard of
review for delegations of powers that impact on rights. The Court has yet to take a
firm position.
As to (b) — which is arguably just a variant of (a) — the best answer comes in
Executive Council 1999. Although professing to leave the issue undecided, Ngcobo J
basically wrote off the idea that a delegation could be invalid because it was open to
abuse: '[T]he enquiry is not whether the delegated power is open to abuse. … The
enquiry is whether there is constitutional authority to delegate the power in
question. … If delegated power is abused, the conduct of those abusing the power
would be unconstitutional and therefore open to challenge.'311 It is difficult to see
how that line of thought could ever permit a challenge based on a delegated power's
potential to be misused.
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Although we appreciate the logic that informs the Court's answers to both (a) and
(b), we remain somewhat uncomfortable with the endpoint. Affordable Medicines
suggests that it will be difficult to find a delegation where the discretion is
imperfectly circumscribed. All legislation will have an over-arching purpose or goal,
and if adhering to that goal constitutes sufficient guidance for the exercise of
delegated law-making power, only the rare legislation that lacks a coherent goal
could possibly contain a delegation that gave overbroad discretionary powers. And,
as we noted, the Court has in reality excluded the possibility of challenges based on
the potential for abuse. This opens the door for Parliament to confer virtually
unfettered discretion on the executive to draft laws as long as: (a) it does not alter
the text of legislation; and (b) there is no specific constitutional mandate for the
legislature to act. The potential for such transfers of power does not sit easily with
traditional notions of the separation of powers.
The answer — which the Court itself gives in Executive Council 1999 — is that it
remains possible to challenge the exercise of a delegated power, just not the
delegation of the power. That is, of course, true. But the basis for the challenge is
different. A challenge to the exercise of a delegated power alleges that the executive
actor has exceeded the bounds of the delegation. A challenge to the delegation
alleges that it was improper to afford the executive actor such wide powers, no
matter how they are in fact exercised.
There are two problems with relying on exercise-challenges. First, since the Court
does not require guidelines, it will be difficult to tell whether the exercise of the
power falls within the terms of the delegation. If a power is bound only by the
general purposes of the legislation, courts are likely to defer to the executive's
interpretation of that purpose. Therefore, although attacks on the exercise of a
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delegated power are possible in theory, they will seldom succeed in practice,
precisely because the Court does not require guidelines on how the power must be
exercised. Second, an exercise-challenge is a reaction; one must wait until the power
is used before attacking it. This creates difficulties for the minority of challenges that
will, in fact, succeed. The executive might in good faith interpret legislation to permit
it to make a regulation, only to find out later that it has exceeded its powers. In
addition, it is likely that the public will be affected by the illegal use of the regulatory
power before its illegality is remedied.
While we do not take a strong stance for or against the Court's approach to the
limits of the legislature's delegating powers, we do believe that it needs to think
more carefully about the consequences of its approach than it has to date. It may be
wise to impose slightly stricter constraints. The Court in Glenister II could be read to
have backtracked slightly on its earlier position. The issue was not technically about
delegation, but whether the Hawks — which Parliament had created to deal with
national priority offences, including serious corruption — were sufficiently
independent from the executive. In concluding that they did not enjoy the necessary
degree of independence, Moseneke DCJ and Cameron J were particularly concerned
about a provision that permitted a Ministerial Committee to set policy guidelines for
the institution. While those guidelines could be 'broad and harmless', 'the power of
the Ministerial Committee to determine guidelines appears to be untrammelled. The
guidelines could, thus, specify categories of offences that it is not appropriate for the
[Hawks] to investigate — or, conceivably, categories of political office-bearers whom

the [Hawks are] prohibited from investigating.'312 The problem for the Court was that
the legislation did not 'rule out far-fetched inhibitions on effective anti-corruption
activities. On the contrary, it leaves them open.'313 The thought process of the
Glenister II majority suggests that the Court might be more open to complaints
about the lack of guidelines for delegated law-making; not only when rights are
directly at stake, as in Dawood, but also when the independence of an institution is
threatened.
Finally, we must note that the delegation doctrine cannot be used to challenge
the validity of delegated legislation that was made before the Interim Constitution
came into effect.314 It seems likely, however, that the doctrine does apply to
regulations
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made after the commencement of the Interim Constitution but in terms of an
enabling statute that was passed before 27 April 1994.315

(ii) Delegation to provincial legislatures and municipal councils
FC s 44(1)(a)(iii) explicitly allows Parliament to assign its legislative powers, except
the power to amend the Constitution, to provincial legislatures and municipal
councils. This power is known as legislative inter-delegation.
The assignment of legislative competence proceeds by Act of Parliament. 316 An
assignment extends legislative powers to the provincial legislature for as long as the
Act of Parliament is in force. If the Act is repealed, provincial laws already made
under it would continue to be valid. However, the province would not be
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able to make any further laws in respect of matters covered by the Act because it
would no longer have the assigned legislative competence to do so.
National legislation prevails over conflicting provincial laws made under an
assigned legislative competence.317 It does not invalidate that legislation. Parliament
does not have the legislative competence to repeal provincial laws — whether those
laws are made under an original or an assigned competence.318

(iii) Sub-delegation
Not only is it possible for the legislature to delegate a power to another, it is also
permissible for the delegatee, in turn, to 'sub-delegate' that power to another. It is
possible to sub-delegate not only executive and administrative powers — the
implementation of regulations — but also legislative powers. This includes the
possibility of delegating to private actors.
But see Janse van Rensburg NO v Minister van Handel en Nywerheid 1999 (2) BCLR 204, 213214 (T)(Van Dijkhorst J reached the contrary conclusion. The learned judge erred by approaching
the problem from the incorrect starting point. The constitutional source of the delegation doctrine
was that IC s 37 vested the legislative authority of the Republic in Parliament. The effect of IC s 37
was a constitutional principle that no law could vest plenary legislative authority in a body other
than the Interim Constitution Parliament. The rule that Parliament under the Interim Constitution
could not delegate plenary legislative authority to any other body was a rule which flowed from
this constitutional principle, but it was not the beginning and end of the principle itself. In Janse
van Rensburg, Van Dijkhorst J assessed the constitutionality of s 12 of the Harmful Business
Practices Act 71 of 1988 by looking only at the delegation rule and not at the underlying
constitutional principle. The applicant in Janse van Rensburg argued that s 12 delegated unfettered
legislative authority to the Minister of Trade and Industry and was therefore unconstitutional. Van
Dijkhorst J rejected this argument on the following grounds: because the Parliament which had
passed s 12 was not bound by the delegation rule; the delegation of legislative authority had been
valid in 1988; it was therefore preserved by IC s 229 and FC Item 2 of Schedule 6 and remained
valid today. By holding that the status of the original delegation of legislative authority in 1988 was
decisive of the validity of s 12 after 27 April 1994, Van Dijkhorst J conflated the broad constitutional
principle of parliamentary legislative authority with the delegation rule which is but one
manifestation of this principle. Both IC s 229 and FC Schedule 6 Item 2 preserved existing
legislation only 'subject to the Constitution'. IC s 37 (and FC s 43(a)) created a constitutional
principle that no law could vest legislative authority in a body other than Parliament. From 27 April
1994, therefore, the validity of s 12 of the Harmful Business Practices Act 71 of 1988 depended not
on whether it had been valid in 1988, but on whether it impermissibly purported to clothe the
Minister of Trade and Industry with the type of legislative power which IC s 37 vested exclusively in
Parliament. If it did, then it was inconsistent with IC s 37 and became prospectively invalid when
the Interim Constitution took effect.)

316

It might be argued that the assignment of legislative power could take place by proclamation.
There are, however, indications in the Constitution that this is not permissible. FC s 104(1)(b)(iii)
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In general, the legislature may provide for sub-delegation directly in legislation. It
may, for example, delegate a regulation-making power to the Minister, and
expressly provide that he may delegate some of those powers to the Director
General. That is perfectly ordinary and permissible. The difficulty arises where the
legislation is silent about sub-delegation. The general principle in those cases is
delegatus delegare non potest which translates as: 'a person who is delegated a
power to do something may not delegate it further.'319 This is by no means a strict
rule, but a starting point for analysis. Sub-delegation will still be permissible where it
is 'reasonably necessary' to fulfil the purpose of the statute.320
AAA Investments v (Pty) Ltd v Micro Finance Regulatory Council & Another is an
excellent example of how these principles play out. Section 15A of the Usury Act 321
permitted the Minister of Finance to exempt certain categories of loans from the
strict provisions of the Act. This provision was designed to permit the functioning of
the micro-finance industry which could not operate under the stringent limitations of
the Act that applied to ordinary lenders. The Minister was also entitled to set the
conditions for an exemption in order to provide some consumer protections. The
Minister created a set of rules for exemption which included a requirement that
lenders register with a regulatory authority. The only authority recognized by the
Minister was the Micro Finance Regulatory Council ('the Council'), a not-for-profit
company set up by various private and government institutions. The Council in turn
created its own set of rules for membership.
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AAA Investments complained that the rules of the Council were effectively new
conditions for exemption that, in terms of s 15A, could only be set by the Minister. It
argued that the Council had improperly exercised legislative power, and any implied
sub-delegation by the Minister was impermissible.
The High Court had upheld the challenge on the grounds that the Council, as a
private body, could not exercise legislative powers.322 The Supreme Court of Appeal
reversed, viewing the matter entirely as a question of the Council's powers under
company law.323 The Constitutional Court disagreed, holding that the Council did
exercise public, legislative powers. Provided the powers had been properly
delegated to it, it was perfectly constitutional for a private body to, in effect,
legislate. In Justice Yacoob's words:
[T]he Council exercised … a rule-making power aimed at fulfilling the duties imposed by
the Minister. They are legislative. But the Council does not, by making rules, or by
exercising legislative power properly delegated to it, usurp national, provincial or
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municipal legislative power. It makes binding rules authorised by law and with the force
of law in the fulfilment of a national legislative purpose as set out in section 15A. 324

O'Regan J (in a concurrence) stressed the necessity of this privatisation of legislative
power in the same terms used to justify delegation to the executive in Executive
Council 1995:
The power to delegate subordinate legislative authority in a modern state is an
important power. No modern state could hope to regulate all its affairs through
legislation passed in the national, provincial and local spheres of government. Courts
should therefore be cautious to avoid adopting unduly restrictive rules in this area
which will limit the possibility of effective ordering of our society by organisations which
may not form part of government.325

The majority of the Court did not address whether delegations to private bodies
should be treated any differently from delegations to the non-legislative branches of
the state. However, in dissent Langa CJ made the following commendable
observations:
[A]ccountability is a central value of our Constitution. This means that our law must be
developed and interpreted in a manner that ensures that all bodies exercising public
power are held accountable. However, to my mind, it also means that courts should be
slow to infer the delegation of power to bodies that cannot be held directly accountable
through ordinary political processes. … [A]lthough the Council exercises public powers
and may be classified as an organ of state, it remains a private company. … The Council
is not elected nor is it directly accountable to the public. It is only accountable through
the very limited control exercised by the Minister.326
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While this did not rule out the possibility of affording private parties the power to
make laws, it did countenance caution in monitoring the degree of power private
bodies are allowed to exercise. We agree with the Chief Justice. But, although the
majority did not contradict his views, they did not support them either. We should
also note that, although in AAA Investments the Council received its legislative
power through sub-delegation, direct delegation from the legislature would be
equally permissible.
While the Court was unanimous that the Council could exercise rule-making
powers, it split over whether the Minister's rulemaking powers had indeed been
properly delegated to the Council. Justice Yacoob wrote for the majority holding that
the powers were properly delegated. First, because AAA Investments had not
challenged the validity of the regulation requiring lenders to register with the
Council, it had to be assumed that the delegation was valid.327 Second, there was no
problem with the Council going beyond the confines of the rules created by the
Minister to create its own rules. He held that 'the legislative purpose of empowering
the Minister to set the conditions was … to make it possible for the Minister to
ensure that the micro-lending industry is sufficiently controlled and that borrowers
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are appropriately protected.'328 The Minister chose to do that through a regulatory
institution. Once that decision had been taken, the Council had to be afforded all the
powers necessary to meet the goal of the legislation, including the power to make
rules.329
O'Regan J (joined by Ngcobo J) and Langa CJ both wrote separate opinions in
which they considered the question of delegation in much greater depth. In their
view, the decision to regulate through a private institution was not sufficient to
justify whatever rules that institution might make. The Court still had to ask: (a) Did
the Usury Act in fact permit some sub-delegation to the Council? (b) If it did, were
the rules the Council made within the bounds of permissible sub-delegation? Langa
CJ and O'Regan J agreed that some delegation was permissible, but disagreed on the
extent of the delegation. Langa CJ would only have permitted rules that were
necessary to implement the regulations passed by the Minister, not rules that
'create new hurdles for exemption.'330 He would have found invalid several rules that
imposed requirements unrelated to the conditions established by the Minister.
O'Regan J, on the other hand, gave the Council much greater latitude and would
have upheld all the rules the Council had made. While there is not much to separate
the two judgments, the Chief Justice's approach is ultimately preferable. He is the
only judge to give sufficient weight to the private character of the Council. Affording
private bodies legislative powers too easily risks undermining the important
principles of accountability that are built into our constitutional system.
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Minister of Health & Another v New Clicks South Africa (Pty) Ltd & Others involved
a more run-of-the-mill case of improper sub-delegation.331 The case concerned
medicine-pricing regulations. Although the Court was splintered on a variety of
issues, it unanimously identified three impermissible sub-delegations. First, the Court
held that it was impermissible for the Minister of Health to delegate the
responsibility to determine the methodology by which prices would be benchmarked
to international prices to her Director General. While it was acceptable for the
Director General to do the calculations to set individual prices, allowing her to
determine the methodology in effect gave her the power to set prices, a power that
the legislation reserved for the Minister and a specialist Pricing Committee. 332
Second, the Court set aside a regulation that delegated the duty to conduct an
annual review of prices to the Minister, when the Act assigned that duty to both the
Minister and the Pricing Committee.333 Lastly and in a similar vein, while the Act
required the Minister to set a logistics fee on the recommendation of the Pricing
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Committee, the regulations impermissibly assigned the duty to the Minister alone. 334
New Clicks demonstrates the importance of both the language of the delegating
legislation, and the relative expertise of the various actors involved in determining
whether a sub-delegation is permissible. It also shows that it can be an invalid subdelegation to assign a power that was meant to be exercised jointly to a single actor.

(iv) Reviewing delegated powers
An important consequence of delegating legislative powers — rather than exercising
them directly — is that they are likely to become subject to stricter judicial scrutiny.
Prior to the Interim Constitution, it was accepted that regulations made in terms of
delegated powers were administrative action subject to judicial review. 335 The
position under the Final Constitution is, surprisingly, far less clear. This issue is
discussed in more detail elsewhere in this work,336 but we provide an outline of the
current position.
The proximate cause of the confusion is the Constitutional Court's splintered
judgment in New Clicks.337 The Court rejected the High Court's finding that
regulations are administrative action under FC s 33(1), but not under the Promotion
of Administrative Justice Act ('PAJA'),338 but still managed to take four different
positions, none of which garnered a majority. Writing for himself and Justice O'Regan,
Chief Justice Chaskalson held that all regulation making (ie. delegated lawmaking) is
subject to the control of both FC s 33(1)
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and PAJA. Ngcobo J, joined by two other Justices,339 held that the specific regulations
at issue in New Clicks were administrative action, but was unwilling to extend that
finding to all regulations. Four of the remaining Justices340 signed on to Moseneke J's
opinion, which simply avoided the issue. Last, Sachs J held that regulations are not
administrative action, but should be subject to a wide conception of legality.
The Court has provided no further guidance since New Clicks, so the exact
position remains uncertain. The recent change in composition of the Court makes
the eventual answer even less predictable.341 However, it is almost certain that
regulations will be subject to some additional level of scrutiny, even if it is not full
administrative review. There are very good reasons for courts to show less deference
334
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to regulations than they do to legislation. Permitting some delegation is, as we
discussed earlier, necessary for a modern state to function. But: The principled
justifications for wide judicial deference to legislative rule-making do not apply when
the legislature chooses to assign its central function to the executive. Regulations
are not made by elected and accountable representatives. They are generally not
the result of an open, deliberative, legislative process. Courts should therefore
ensure that when legislative powers are exercised by non-legislative bodies, they are
subject to some additional scrutiny.

(f) Constraints imposed by the legality principle
The rule of law is one of the founding values of the Final Constitution. 342 The legality
principle that flows from the rule of law is binding on all legislative and executive
organs of state in all spheres of government. The legality principle was first
articulated by the Constitutional Court in Fedsure v Greater Johannesburg
Metropolitan Council.343 The Fedsure Court held that the legality principle provided
that legislative and executive organs of state 'may exercise no power and perform
no function beyond that conferred upon them by law'.344 Thus stated, the legality
principle was hardly controversial and would have no impact on the national
legislature outside the federalism constraints already discussed. Indeed, its only
relevance to the outcome in Fedsure concerned questions of jurisdiction, rather than
questions of substantive law.345 However, the far-reaching significance of the legality
principle lies in the rationality and vagueness doctrines.
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(i) Rationality
In New National Party of SA v Government of the RSA & Others, 346 Yacoob J stated
that laws and acts that are not rationally related to a legitimate government purpose
are unconstitutional because arbitrariness is inconsistent with the legality principle.
That the rule of law prohibits all irrational laws was reaffirmed by the Constitutional
Court in United Democratic Movement v President of the RSA,347 and has been
regularly applied since. The legality principle extends the Final Constitution's
341
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commitment to the rule of law and constitutionalism such that even where an Act of
Parliament does not affect fundamental rights, it must be rationally related to a
legitimate governmental purpose in order to be valid.348
That said, the legality principle's rationality standard is a relatively easy one for
Parliament to meet. It must not be conflated with the more stringent test of
'reasonableness'349 applied in limitations analysis and certain other contexts.350 In
Pharmaceutical Manufacturers,351 the Court explained the rationality standard as
follows:
[It] does not mean that the courts can or should substitute their opinions as to what is
appropriate, for the opinions of those in whom the power has been vested. As long as
the purpose sought to be achieved by the exercise of public power is within the
authority of the functionary, and as long as the functionary's decision, viewed
objectively, is rational, a court cannot interfere with the decision simply because it
disagrees with it or considers that the power was exercised inappropriately. 352

In United Democratic Movement, the Court confirmed that this relatively lenient
standard applies 'also and possibly with greater force to the exercise by Parliament
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of the powers vested in it by the Constitution, including the power to amend the
Constitution.'353
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relatively low level of scrutiny that a rationality enquiry entails. The Court rejected the argument
that it was irrational for Parliament to limit defections by members of a legislature to two window
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In dealing with the rule of law and the legality principles in United Democratic
Movement, the Court emphasised the need to distinguish a legitimate governmental
purpose from the motive of those who voted for the legislation. In response to an
argument that the purpose of the defection legislation was to enable the African
National Congress and New National Party to take advantage of the break-up of the
Democratic Alliance, the United Democratic Movement Court held that:
Courts are not … concerned with the motives of the members of the legislature who
vote in favour of particular legislation, nor with the consequences of legislation unless it
infringes rights protected by the Constitution, or is otherwise inconsistent with the
Constitution.354

A fuller discussion of rationality jurisprudence lies outside the scope of this chapter.
Fortunately, the intricacies of the rationality test are addressed in more detail
elsewhere in this work,355 and one of the authors has provided an extensive account
of it in South African Public Law.356 For now, we simply note that rationality review is
far more complicated, malleable and subjective than it may, at first, appear.

(ii) Vagueness
In addition to irrational legislation, the legality principle also prohibits vague
legislation. The standard statement of the law comes from Affordable Medicines:
The doctrine of vagueness is founded on the rule of law, which, as pointed out earlier, is
a foundational value of our constitutional democracy. It requires that laws must be
written in a clear and accessible manner. What is required is reasonable certainty and
not perfect lucidity. The doctrine of vagueness does not require absolute certainty of
laws. The law
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must indicate with reasonable certainty to those who are bound by it what is required of
them so that they may regulate their conduct accordingly. 357
also stressed that even though other parties would not necessarily have been affected by the
break-up of the Democratic Alliance which prompted the legislation, 'it cannot be said to be
irrational to pass a law of general application to deal with a concrete situation, rather than a law
which would apply only to members of the DA, the DP and the NNP.' Ibid at para 70.
The Court also held that it was not irrational to apply differing procedures to the first defection
period while applying the same procedure to all subsequent defection periods. Ibid at para 70.
Lastly, the Court held that it was not irrational, in the event of the death or expulsion of a member
of parliament who had defected, to allow the new party of the member to fill the seat in question.
Ibid at para 74.
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Relying on this test, the Court found a regulation that listed factors to be taken into
account when granting a medical practitioner a licence to dispense medicines
unconstitutionally vague because the government had stated in the litigation that
the factors were irrelevant. This contradiction rendered it impossible for medical
practitioners to know how their applications would be determined.358
The best example of the vagueness principle is the Court's decision in South
African Liquor Traders Association & Others v Chairperson Gauteng Liquor Board &
Others to invalidate provincial legislation regulating shebeens.359 The problem was
the definition of a 'shebeen'. The legislation defined a shebeen as a 'any unlicensed
operation whose main business is liquor and is selling less than ten (10) cases
consisting of 12 x 750ml of beer bottles'. Unhelpfully, the law did not specify the
period within which the 10 cases could be sold: Per day? Per week? Per month? As
O'Regan J put it, the legislation's 'meaning cannot … be ascertained with any
precision. It is simply not clear which unlicensed liquor traders will fall within the
definition and which without.'360 The Court read-in the phrase 'per week' to cure the
vagueness.
While the legislation in Liquor Traders was obviously vague, in Bertie Van Zyl, the
Court split over whether a definition of 'security service' was impermissibly vague. 361
Section 20(1)(a) of the Private Security Industry Regulation Act362 made it a crime for
anybody not registered in terms of the Act to perform a 'security service'. The Act
defined 'security service' to include 'protecting or safeguarding a person or property
in any manner'. The applicant's employees were charged with violating s 20(1)(a) for
acting as security guards on its farms. It argued that the definition was
impermissibly vague, as it was unclear how far it extended. A person providing child
care services could be seen as 'safeguarding a person'. Would they have to register
under the Act?
The majority of the Court, per Mokgoro J, held that, when read in context, the
definition was not unconstitutionally vague. 'The provisions of the Act themselves
might not provide absolute clarity,' the Justice wrote, 'in that there may be cases on
the margins where it may not immediately be determined whether or not
registration is required under the Act. That, however, is the inevitability of broadly
stated legislation.'363 She interpreted the definition, in terms of FC s 39(2), to provide
a much more precise meaning than its text would suggest.
Justice O'Regan dissented. 'Language', she held, 'is often imprecise and in many
cases it will not be possible to draw with complete certainty the boundaries of a
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legislative prohibition. … However, where a provision has no certain core meaning at
all, or where it has a significant penumbral scope of uncertainty, it will probably be
constitutionally impermissible.'364 The need for certainty is particularly strong in
criminal provisions like s 20(1)(a). She held that the provision could not be
interpreted to contain the degree of certainty demanded by the principle of legality.
The disagreement between Mokgoro and O'Regan JJ is both about the content of
the vagueness principle and the proper limits of statutory interpretation. In any
vagueness challenge, these two elements will inevitably overlap; the more willing a
judge is to impute meaning to a statute that is not explicit in the text, the easier it
will be for her to find that the statute is not vague. In our view, Mokgoro J stretches
the bounds of statutory interpretation too far — and thereby allows impermissibly
vague legislation.365 While it may be possible for judges with the benefit of dense
legal argument and ample time to reflect to divine the proper meaning of 'security
service', the average policeman, prosecutor or citizen would likely not be able to do
so. And if legislation — especially criminal legislation — is impenetrable to those who
are bound by it and those who must enforce it, it cannot be constitutional.

(g) Constraints on the power to amend the Constitution
There are no expressly stated substantive limits on the power of Parliament to
amend the Final Constitution.366 The narrow scope, if any, for substantively
challenging constitutional amendments has been made clear by the Constitutional
Court:
Amendments to the Constitution passed in accordance with the requirements of s 74 of
the Constitution become part of the Constitution. Once part of the Constitution, they
cannot be challenged on the grounds of inconsistency with other provisions of the
Constitution. The Constitution, as amended, must be read as a whole and its provisions
must be interpreted in harmony with one another. It follows that there is little if any
scope for challenging the constitutionality of amendments that are passed in
accordance with the prescribed procedures and majorities. 367

This principle was upheld in Matatiele I.368 The Court was confronted with an
amendment to the Constitution that changed provincial boundaries and, as a result,
also necessitated changes to municipal boundaries. The applicants argued
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that the power to change municipal boundaries was assigned by FC s 155(3)(b)
exclusively to the Municipal Demarcation Board and Parliament could not, even by
constitutional amendment, usurp that power. Ngcobo J held that Parliament had the
power to amend provincial boundaries through a constitutional amendment, and
that included the power to amend municipal boundaries if doing so was reasonably
necessary for changing provincial territories.369 What Parliament could not do by
ordinary legislation, it could accomplish through constitutional amendment.
In addition, UDM appears to have to put paid to any suggestion that the
Constitutional Principles contained in Schedule IV to the Interim Constitution could
place substantive limits on Parliament's amending power.370 The Court held that
although Constitutional Principle VIII required an election system resulting in
proportional representation, the founding values in s 1 of the Constitution omitted
any reference to proportional representation while including each of the other
aspects of Constitutional Principle VIII.371 UDM indicates that while the Constitutional
Principles remain useful at the level of interpretation, they cannot provide
substantive limits on Parliament's ability to amend the Constitution.
There is, however one accepted substantive limit on Parliament's power to amend
the Constitution: amendments must be rational. The rationality of a constitutional
amendment has been attacked on three occasions: UDM, Merafong and Poverty
Alleviation Network. Interestingly, the Court never explicitly states that the
rationality requirement applies to constitutional amendments. Its holdings all seem
to be carefully ambiguous. In UDM the Court writes that the limited role of the
rationality principle 'applies also and possibly with greater force to the exercise by
Parliament of the powers vested in it by the Constitution, including the power to
amend the Constitution.'372 This could fairly be interpreted as applying the rationality
standard to constitutional amendments. Yet, in Matatiele I, the Court directed the
parties to address them on whether constitutional amendments are subject to
rationality review.373 It then avoids the issue in Matatiele II because it invalidates the
amendment on procedural grounds. In Merafong, the Court repeats the UDM dictum
and then writes that, in view of the fact that it rejects the rationality challenge, 'it is
not necessary to take this specific point any further.'374 In Poverty Alleviation, the
Court never explicitly considers the issue, seeming to assume that
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the standard applies to constitutional amendments.375 In our view, despite the lack
of an unambiguous statement, the Court's practice indicates that it is willing to hold
constitutional amendments to the rationality standard, although it will very seldom
find that the standard has been breached.
A more controversial, far-reaching limitation is the 'basic structure doctrine'. This
doctrine originated in India where the Supreme Court held that despite the Indian
Parliament's apparently unlimited power of amendment,376 the amending power did
not extend to any amendment which would alter the basic structure of the
constitution.377 In Kesavananda v State of Kerala the court held:
We may now deal with the question as to what is the scope of the power of amendment
under Article 368. This would depend upon the connotation of the word 'amendment'.
Question has been posed during arguments as to whether the power to amend under
the above article includes the power to completely abrogate the Constitution and
replace it by an entirely new Constitution. The answer to the above question, in my
opinion, should be in the negative. … Although it is permissible under the power of
amendment to effect changes, howsoever important, and to adapt the system to the
requirements of changing conditions, it is not permissible to touch the foundation or to
alter the basic institutional pattern.378

While the basic structure doctrine has been confirmed by the Indian Supreme Court
in later cases, it is applied with caution. For the most part it has been invoked by the
Supreme Court to strike down only those constitutional amendments that affect the
rule of law and the separation of powers between the judiciary and the legislature. 379
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Outside of this domain, the court has allowed Parliament an almost unfettered power
of amendment. Even the repeal of particular fundamental rights has been held not
to affect the basic structure of the Constitution.380
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In Premier, KwaZulu-Natal,381 the Constitutional Court left open the possibility that
it might subsequently incorporate the basic structure doctrine into South African
constitutional law:
It may perhaps be that a purported amendment to the Constitution, following the formal
procedures prescribed by the Constitution, but radically and fundamentally
restructuring and reorganising the fundamental premises of the Constitution, might not
qualify as an 'amendment' at all. 382

However, in both Premier, KwaZulu-Natal 383 and United Democratic Movement,384 the
Court held that even if this doctrine was to be recognised as part of South African
constitutional law, none of the amendments dealt with in either case could
'conceivably fall within [the] category of amendments so basic to the Constitution as
effectively to abrogate or destroy it.'385
One potential barrier to the adoption of the basic structure doctrine under the
Constitution is FC s 74(1). Section 74(1) expressly contemplates the amendment of s
1: the provision that sets out the founding values of the Republic of South Africa. 386 If
the founding values of s 1 are subject to amendment — albeit only by a vote with
the support of 75 per cent of the NA and the support of six provinces in the NCOP —
then it is difficult to argue that the basic structure doctrine means that other
provisions of the Constitution are unamendable. However, it may be possible to
reconcile s 74(1) with the basic structure doctrine by reading s 1 as shaping the
operation of a slightly more limited basic structure doctrine. If s 1 is interpreted to
380
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delimit the basic structure of the Constitution, amendments inconsistent with the
values of s 1 would be impermissible under the basic structure doctrine unless s 1
itself was amended by the special provisions of s 74(1).387 It was, arguably, the
absence of an equivalent of s 74(1) in the Indian Constitution that motivated the
Supreme Court to develop the basic structure doctrine. The presence of s 74(1) in
our Constitution makes the basic structure doctrine unnecessary.

17.6 Procedural Constraints on Legislative Authority
This section deals with constitutional limits on the procedure that Parliament must
follow in enacting legislation. We discuss the two topics that have been
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litigated thus far: public participation in the legislative process; and tagging of
legislation.
As a preliminary note, failure to comply with the procedures discussed in § 17.3
will result in invalidity. We do not discuss these 'manner and form' provisions here in
order to avoid duplication. It is enough to say that if they are not followed, the
legislation will be invalid.

(a) Public Participation
According to FC s 59(1)(a), 'the National Assembly must facilitate public involvement
in the legislative and other processes of the Assembly and its committees.' FC s
72(1)(a) imposes an identical duty on the NCOP, as does FC s 118(1)(a) for provincial
legislatures. We refer to these three provisions collectively as 'the public
involvement provisions'. Without doubt they pursue a laudable goal. But is it an
enforceable constitutional obligation?
Yes. In 2005, Doctors for Life International — a group of medical doctors opposed
to abortion — challenged the constitutionality of four acts related to health issues
passed in 2004 and 2005: the Choice on Termination of Pregnancy Amendment Act
('the Choice Act');388 the Sterilisation Amendment Act;389 the Traditional Health
Practitioners Act ('the Traditional Health Act');390 and the Dental Technicians
Amendment Act ('the Dental Act').391 They argued that the NCOP had failed in their
duty to facilitate public involvement. In Doctors for Life392 the Constitutional Court
387
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held that the failure to facilitate public involvement rendered both the Choice Act
and the Traditional Health Act invalid.
The Constitutional Court has applied that holding in four subsequent cases:
Matatiele II; Merafong; Poverty Alleviation Network; and Glenister II. We discuss the
five participation cases in three parts. First, we discuss the preliminary issues of
jurisdiction and the timing of the challenge. Next we consider the heart of the
debate: the reasonableness standard the Court has set to determine whether the
obligation has been met. We consider the views of both the majority and minority in
Doctors for Life and then analyse how the standard has been applied in subsequent
cases. Lastly, we provide an assessment of the current state of public participation
doctrine and its prospects for future.

(i) Jurisdiction, standing and timing
The first question in Doctors for Life was whether the Constitutional Court had
jurisdiction to consider the challenge as a Court of first instance. The Court's
jurisdiction is addressed in detail elsewhere in this book.393 Here we just outline the
Court's the basic position. The Constitutional Court has, under FC
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s 167(4)(e), exclusive jurisdiction to 'decide that Parliament … has failed to fulfil a
constitutional obligation'. The Doctors for Life Court had to decide whether the
public involvement provisions imposed a 'constitutional obligation' in terms of FC s
167(4)(e). Not every obligation imposed on Parliament is a 'constitutional obligation'
under s 167(4)(e). Justice Ngcobo held that only obligations that concerned 'crucial
political' questions should be reserved for the Constitutional Court. A crucial political
issue would arise 'where the obligation requires Parliament to determine in the first
place what is necessary to fulfil its obligation'.394 The obligation to facilitate public
involvement was precisely that sort of question and the Court therefore had
exclusive jurisdiction to determine it.
In order to limit the potentially destabilising effect of its newly-minted doctrine,
the Doctors for Life Court established two requirements for a party to have standing
to bring a participation challenge: (1) the applicant must have 'sought and been
denied an opportunity to be heard on the Bills'; and (2) the applicant must have
'launched his or her application for relief in this Court as soon as practicable after
the Bills have been promulgated.'395 As Ngcobo J explained: 'Rules of standing of this
sort will prevent legislation being challenged … many years after the event by those
who had no interest in making representations to Parliament at the time the
legislation was enacted. … In my view, this restricted form of standing further
reflects this Court's concern to protect the institutional integrity of Parliament, while
at the same time seeking to ensure that the duty to facilitate public involvement is
given adequate protection.'396 In Doctors for Life and Matatiele II397 the cases were
brought timeously.
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However, in Merafong, Poverty Alleviation Network and Glenister II, the
government argued that the challenge had come too late. In Merafong, the
legislation was initially passed in March 2006. It was then subject to a participation
challenge in Matatiele II. While the residents of Merafong waited for the outcome of
Matatiele II, they still waited almost a year before launching their participation
challenge. While noting that the delay was 'troublesome', and reiterating the need
for disputes to resolved speedily, the Court found the applicants' explanation
sufficient.398 In Poverty Alleviation Network, the Matatiele community was back in
court to challenge the constitutional amendment which re-instated the law that they
had successfully challenged in Matatiele II. However, the second time round they
waited nearly nine months to challenge the legislation. They argued that the delay
was caused by their attempts to resolve the matter through negotiations with the
ANC and submissions to the Human Rights Commission.399 For Nkabinde J, the
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explanation was 'not entirely satisfactory.' However, the Court did not decide
whether the delay was so serious as to prevent the challenge since the Court in any
event found against Matatiele's residents on substantive grounds. In Glenister II the
applicant had delayed the challenge because the other grounds on which it sought
to challenge the legislation would ordinarily be raised in the High Court.401 The
applicant only raised the public participation challenge together with its appeal from
the High Court — a year and three months after the President signed the legislation.
The Court unanimously held that the explanation was unacceptable and that this
delay barred the claim.402 Instead of approaching the High Court and the
Constitutional Court separately, Glenister should have attempted to urge the
Constitutional Court to consider his other claims together with the public
participation challenge.403
While challenges should be brought early, they should not be brought too early.
The Doctors for Life Court had to decide whether a challenge to Parliament's failure
to facilitate public involvement could be brought before the legislative process was
complete. We discuss the problem of bringing a challenge to parliamentary
procedure too early elsewhere in this chapter, as it applies to all procedural
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challenges.404 In short, except in exceptional circumstances, the challenge can only
be brought after the President has signed the Bill and it has become an act.

(ii) The place of public participation in the South African democracy
and the reasonableness enquiry
Doctors for Life provides a rich trove of thought on the complex nature of democracy
in South Africa, and a paean to the value of civic participation. The Court describes
South African democracy as being constituted by 'mutually-supportive'
representative and participatory elements.405 The majority of the Court held that this
is implicit in the preamble to the Constitution and the founding values in FC s 1(d).
These provisions envisage a democracy where citizens delegate law-making power
to elected representatives by participating in periodic elections and in turn the
elected representatives must exercise this power in an accountable, responsive and
open manner by facilitating public involvement in their governing processes. In
Justice Ngcobo's words:
General elections, the foundation of representative democracy, would be meaningless
without massive participation by the voters. The participation by the public on a
continuous basis provides vitality to the functioning of representative democracy. It
encourages citizens of the country to be actively involved in public affairs, identify
themselves with the institutions of government and become familiar with the laws as
they are made. It enhances the civic dignity of those who participate by enabling their
voices to be heard and taken account of. It promotes a spirit of democratic and
pluralistic accommodation calculated to
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produce laws that are likely to be widely accepted and effective in practice. It
strengthens the legitimacy of legislation in the eyes of the people. Finally, because of its
open and public character it acts as a counterweight to secret lobbying and influence
peddling. Participatory democracy is of special importance to those who are relatively
disempowered in a country like ours where great disparities of wealth and influence
exist.406

In order to protect the participatory elements of our democracy, public involvement
in the processes of Parliament are considered a fundamental right given effect by
the positive obligations in the public involvement provisions.
In summing up the Court's account of the place of public participation in South
Africa's conception of democracy, one of the authors has written elsewhere that:
[Doctors for Life] signifies an intensive effort by the Constitutional Court to declare the
place and meaning of public involvement in the legislative process within our
conception of democracy. This was an exercise of contextual, purposive and historical
interpretation of the Constitution. The position, which is now settled, is that our
democracy embraces representative and participatory elements which are mutually
supportive or at least in constructive tension with each other. This warrants a peculiarly
constructive relationship between the government and the governed, where the people
elect representatives who are in turn mandated to govern by guaranteeing meaningful
consideration of the will of the people in the law-making process. This is constitutive of
a right of members of the public to participate in the legislative process and the
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correlative duty on the concerned legislature to facilitate such public involvement. This
is enforceable by the Constitutional Court using the reasonableness standard. 407

It is against this background that the Court developed the meaning and the scope of
the constitutional obligation to facilitate public involvement. The Court split on this
question. The majority408 would require Parliament to take reasonable measures to
facilitate public involvement in the passage of each piece of legislation. The
dissenters409 would have limited the Court's role to considering whether Parliament
had passed rules that could facilitate public involvement. We unpack the majority's
decision in some detail, and then consider the minority's counter-arguments. Finally,
we look at how the majority's reasonableness standard has been applied, and what
it really means for public participation in Parliament.

(aa) The Doctors for Life majority
The majority construed 'facilitate' to mean that Parliament has a duty to 'promote',
'help forward' or 'make it easy or easier' for the public to participate in the
legislatures' processes.410 In short, the legislature must 'tak[e] steps to ensure that
the public participate in the legislative process.'411 The Court 'will consider what
Parliament has
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done in [each] case.'412 Merely passing rules to permit or facilitate public
involvement would not be sufficient.
What standard would the Court use to evaluate what Parliament had done? The
majority concluded that 'reasonableness' was the standard of review that
adequately discharged the underlying purpose of the public involvement provisions.
'Reasonableness,' Justice Ngcobo explained 'is an objective standard which is
sensitive to the facts and circumstances of a particular case. "…[C]ontext is all
important." '413 The Court noted that 'reasonableness' is 'used as a measure
throughout the Constitution' including, most obviously, as the yardstick for whether
the state has fulfilled its positive obligation to realise socio-economic rights. 414

407

N Raboshakga 'The Adequacy of the Reasonableness Approach in Public Involvement Cases' LLM
Research Report, University of the Witwatersrand (2009, on file with authors) 17.

408

Ngcobo J, joined by Langa CJ, Moseneke DCJ, Madala J, Mokgoro J, Nkabinde J, O'Regan J and Sachs
J. Sachs J also wrote a concurring judgment.

409

Yacoob J wrote the chief dissent, joined by Skweyiya J. Van der Westhuizen J wrote a separate
dissent, largely supporting Yacoob J.

410

Doctors for Life (supra) at para 119.

411

Ibid at para 120.

412

Doctors for Life (supra) at para 146.

413

Ibid at para 127 quoting Khosa & Others v Minister of Social Development & Others 2004 (6) SA
505 (CC), 2004 (6) BCLR 569 (CC), [2004] ZACC 11 at para 49.

Ultimately, Parliament must provide a meaningful and effective opportunity for
public participation in the law-making process.415 In determining whether the
legislature has done enough, 'the Court must balance, on the one hand, the need to
respect parliamentary institutional autonomy, and on the other, the right of the
public to participate in public affairs.'416
In that vein, while stressing that 'Parliament and the provincial legislatures must
be given a significant measure of discretion in determining how best to fulfil their
duty to facilitate public involvement,'417 the Court also gave fairly specific guidelines
on how the legislatures' attempts to facilitate participation would be judged. To
begin, the Court held that there are 'at least two aspects of the duty to facilitate
public involvement': (a) 'the duty to provide meaningful opportunities for public
participation in the law-making process'; and (b) 'the duty to take measures to
ensure that people have the ability to take advantage of the opportunities
provided.'418 The first involves the traditional acts of inviting written representations,
holding public hearings, or any other structures that provide a space for people to be
heard. The second duty acknowledges the legacy of apartheid that left the majority
of the population without the 'education, financial resources, access to knowledge
and other areas that are crucial for effective participation in the law-making process.
Merely to allow public participation in the law-making process is, in the prevailing
circumstances, not enough. More is required.'419 Steps to close this gap could include
'road shows, regional workshops, radio programs
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and publications aimed at educating and informing the public about ways to
influence Parliament'.420
Trying to put a bit more meat on the bones of the 'reasonableness' test, Ngcobo J
listed the following factors as relevant to determining the reasonableness of a
legislature's acts in any case: (a) 'rules, if any, adopted by Parliament to facilitate
public participation'; (b) 'the nature of the legislation under consideration'; (c)
'whether the legislation needed to be enacted urgently'; (d) 'what Parliament has
assessed as being the appropriate method';421 and (e) 'practicalities such as time
414
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and expense, which relate to the efficiency of the law-making process'. 422 Of course,
the best explication of what sort of efforts will meet the reasonableness bar is to
look at how the Court has dealt with the cases that have come its way.
Justice Ngcobo also dealt with the constraints imposed by the doctrine of
separation of powers when reviewing compliance with the constitutional obligations
of Parliament. He held that legislatures 'have broad discretion to determine how best
to fulfil their constitutional obligation to facilitate public involvement in a given case
[which 'may be fulfilled in different ways and is open to innovation on the part of the
legislatures'], so long as they act reasonably'.423 His approach appropriately views
the doctrine of the separation of powers as rights enforcement. The Justice's
approach structures the analysis as follows: (1) the true meaning of the Constitution
is first construed: (2) the Court determines the minimum way to give it effect, and
(3) Parliament is allowed to choose the best way to achieve the constitutional goal
while observing the minimum content defined. The majority emphatically rejected
the minority's fears that judicial review of the conduct of the legislature in terms of a
broad reasonableness test is 'too intrusive into the domain of the legislature'. 424
To summarise, the majority held: (i) a court must examine whether public
participation has been facilitated with regard to each piece of legislation; (ii) the NA,
the NCOP and the provincial legislatures all bear an obligation with regard to each
piece of legislation; (iii) the steps the legislatures take must be reasonable; (iv) what
is reasonable will depend on the legislation in question; and (v) the Court will show
appropriate deference to the legislatures in 'determining how best to fulfil their duty
to facilitate public involvement'.
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(bb) The Doctors for Life dissents
Yacoob, Van der Westhuizen and Skweyiya JJ took a very different approach
regarding the place and the fundamentality of public involvement in our democracy.
Although their view did not carry the day, they offer a compelling argument based
on text and principle. Ultimately, experience may suggest that their approach —
particularly the somewhat cynicial realism of Van der Westhuizen J — more
420
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accurately depicts the role that the Court can play in promoting participation in the
legislative process.
Yacoob J's departure from the majority's opinion can be split into three parts. First,
he has a philosophical disagreement about the role that participation should play in
a democracy, and tells a very different story about South Africa's history: 425
Citizens of this country cast their votes in favour of political parties represented in the
National Assembly and the provincial legislatures. … It is these elected representatives
that govern the people and their representative activities are activities of the people. …
To undermine these representatives is to undermine the political will of the people and
to negate their choice at free and fair elections. … Constitutionally speaking, it is the
people of our country who, through their elected representatives pass laws.
…
The oppression and exploitation of people in apartheid was not the result of the
absence of public participation in government processes in the sense in which it is used
in the Constitution. Oppression and exploitation during apartheid was the result of the
painful fact that the majority of people had no vote and were not represented in
Parliament. … The failure to accord due weight to the actions and decisions of the
representatives of the people of South Africa would demean the very struggle for
democracy. … [I]t would, in my view, require the clearest language to justify the
construction of any 'public involvement' provision to mean that these elected
representatives exercising the power of the people consequent upon their vote cannot
pass a law unless they have public hearings or give the public an opportunity to make
written or oral submissions before that law can be validly passed. 426

Yacoob J sees the type of participation at issue in Doctor for Life as secondary to the
primary means of participation in a democracy: voting and standing for office. The
subsidiary form of democracy should not be permitted to undermine the primary. His
reading of the Constitution impacts on his criticism and rejection of the
reasonableness standard.
Second, he rejects the majority's 'reasonableness' standard for public
participation challenges. There is nothing in the text of the Constitution to suggest
that the legislature must act reasonably. Indeed, FC s 72(1)(a), which is the source of
the obligation to facilitate public involvement, does not make any reference to
reasonableness. Instead, the term 'reasonable' is only used in FC s 72(1)(b) and
FC s 72(2). FC s 72(1)(b) allows the legislature to take 'reasonable measures' to
regulate public access and search people attending NCOP sittings. Under
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FC s 72(2) the Council may exclude the media or the public if it is 'reasonable and
justifiable'. In Yacoob J's view, the fact that these two sub-sections use the term
reasonable, while s 72(1)(a) does not, is compelling textual evidence that
reasonableness is not an appropriate standard.427 He also dismisses the assertion
that the phrase 'to ensure accountability, responsiveness and openness' in FC s 1(d)
425
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has any relation to public participation in the law-making process. He calims that it
only relates to 'a universal franchise, a national voters' roll, regular elections and
multi-party system of democracy'.428
Third, Justice Yacoob stresses that '[t]he process by which legislation is passed …
must be clear, specific and sufficiently comprehensible to enable legislators to know
exactly what steps they need to pass any legislation.'429 The danger of the
'reasonableness' standard is that it is vague and creates uncertainty about whether
legislation is valid or not. While this is a legitimate concern, in our view the
majority's approach will not introduce undue doubt. For one, there is a strict time
limit on when participation challenges can be brought. Moreover, the Court's attitude
in applying the standard after Doctors for Life has tended to be somewhat
deferential. It is unlikely that a court will find that a legislature that honestly
attempted to facilitate public involvement has failed to do so. This prediction has
been borne out: Since the Court announced the reasonableness standard in Doctors
for Life, and reaffirmed it Matatiele II, all three public participation challenges have
failed.
Ultimately, the dissenters preferred an interpretation of the Constitution that
reads the obligation to facilitate public involvement in the legislative process and the
obligation to make rules with due regard to public involvement together as narrowly
requiring Parliament to adopt rules which make provision for public involvement. 430
Accordingly, Parliament would only default on its constitutional obligations if it
adopted rules which made no such provision or failed to adopt any rules.431
Justice Van der Westhuizen's judgment largely supports and re-iterates the
sentiments expressed by Justice Yacoob. But he also made the following prescient
observation:
I do not necessarily know how I might respond if members of the legislature decide to
pursue the policies of their political party and in the process reject or ignore
submissions made to them by a member of the public, which I may regard as eminently
more reasonable. If the will of the Parliamentary majority will in the end mostly prevail
in any event, and all that is required is to 'involve' the public by for example
mechanically holding public hearings for every piece of legislation — or to make sure
that hearings are not promised as in this case — participatory democracy would appear
to be quite cosmetic and empty, in spite of any idealistic and romantic motivation for
promoting it.432

Although the dissenters ultimately lost the fight, their arguments for a more limited
judicial role in ensuring public participation have continued to haunt the Court in
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its application of the reasonableness standard. They also show that the majority had
to manipulate the text of the Constitution to establish the strong obligation to
facilitate involvement in every legislative exercise. As we discuss in more detail
later, the dissenters also tacitly adopt a different answer to the difficult question of
what role the judiciary should play in regulating Parliament's internal processes. 433
On the other hand, the dissenters fail to recognise the Constitution's 'deep
principle of democracy'. This principle includes mutually-supportive representative
and participatory elements.434 Their drier account of South African democracy does
not seem to fit as well with the aspirational and transformative nature of the
Constitution. In addition, Yacoob J's interpretation of history and its relevance is
debatable. The assertion that the oppression and exploitation of people in apartheid
was limited to black people's disenfranchisement is simply judicial notice taken too
far. It ignores the fact that even when black people did not vote they also did not
participate in law-making in any other manner. It also ignores other patterns of
discrimination; colonial and apartheid policies were hostile to women and
homosexual people. Even more importantly, in our view, it undermines the
corrective nature of the Constitution, which is to prevent recurrence of en masse
disregard of sections of society without them having inevitably to approach courts
for redress.
Ultimately, the application of the reasonableness standard will demonstrate
whether the majority adopted a sustainable approach.

(cc) Application of reasonableness standard
The Doctors for Life test has now been applied in five cases. In two cases, the
legislation has been set aside. We consider all five cases in order to try and draw
some lessons about the impact and future of Doctors for Life.

(1) Doctors for Life
We begin with the different results in respect of the public involvement challenges to
the legislation under consideration in Doctors for Life. First, we must note that there
was no complaint about the processes followed in the NA. Doctors for Life
International complained about the lack of participation in the NCOP and the
provincial legislatures. The NCOP had decided that, considering the importance of,
and public interest in, the Bills, public hearings should be held for the Choice Act and
the Traditional Health Act. The Choice Act concerned abortion, always a hot-button
issue. The Traditional Health Act had also generated significant public interest and
controversy. In addition, the NCOP determined that the hearings should be held by
the provincial legislatures, not by the NCOP itself. Justice Ngcobo noted that it was
both more practical and more effective for the provinces to hold public hearings
across the country than for the NCOP to do
RS3, 05-11, ch17-p73
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so.435 However, taking the decision was not enough — the hearings would actually
have to occur to meet the NCOP's obligation.
In the case of the Traditional Health Act, only three provinces held hearings or
invited written submissions. The participation in the Choice Act was even more
paltry. Although four provinces wanted to hold public hearings, only Limpopo in fact
did so. Justice Ngcobo noted that several provinces had wished to hold public
hearings, but had been unable to do so because of the time constraints imposed by
the NCOP's legislative timetable. While acknowledging that time was a relevant
consideration, he held that 'the temptation to cut down on public involvement must
be resisted. Problems encountered in speeding up a sluggish timetable do not
ordinarily constitute a basis for inferring that inroads into the appropriate degree of
public involvement are reasonable. The timetable must be subordinated to the rights
guaranteed in the Constitution, and not the rights to the timetable.'436
The Court in Doctors for Life concluded that, given the importance of the
legislation and that the NCOP itself had decided that hearings were necessary, the
NCOP had acted unreasonably. Within the framework the Court had created, the
decision was fairly easy. The Court did not have to impose its own view of what was
appropriate. The Court could simply tell the NCOP that it had failed to follow the
process that it had deemed necessary.

(2) Matatiele II
The Court was able to perform a similar manoeuvre in Matatiele II. The legislation
concerned the alteration of provincial boundaries, specifically the boundary between
KwaZulu-Natal and the Eastern Cape. Accordingly, under FC s 74(8), each provincial
legislature had to approve the amendment.437 The decision was based on each
provincial legislature's duty under FC s 118(1)(a), not the general duty of the NCOP
under FC s 72(1)(a). The Eastern Cape held hearings in seven affected areas and
invited submissions from relevant stakeholders. The Court therefore concluded that
it had fulfilled its obligation.438 On the contrary, the KwaZulu-Natal legislature held
no hearings and did not invite written submissions. Considering the impact the Bill
would have on the province's citizens, and the fact that many within the legislature
and the NCOP had called for public hearings, the Court found this failure
unreasonable.439
By contrast to the big issues at stake in Matatiele II and the two Doctors for Life
Bills discussed above, the Dental Act was somewhat inconsequential. Considering its
lesser importance, and the fact that it had generated no public interest, the NCOP
did not propose public hearings or invite written submissions for the Dental Act.
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Ngcobo J agreed that, considering the mundane nature of the Bill, it was reasonable
not to attempt to solicit further public interest that did not exist. 440
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(3) Merafong
In hindsight, Doctors for Life and Matatiele II were relatively easy applications of the
reasonableness standard. Merafong presented a much more difficult question.441 The
Merafong Demarcation Forum ('MDF') challenged the same constitutional
amendment at issue in Matatiele. This challenge concerned incorporating the whole
of the Merafong municipality, the boundaries of which fell mostly in Gauteng, into
the North West Province. The twist was that the Gauteng Provincial Legislature
('GPL') had in fact held a public hearing on the Bill, taken account of the
community's view and sent a negotiating mandate to the NCOP recommending that
the legislation be amended to keep Merafong in Gauteng, thus seemingly having
been persuaded during the participation process. However, Gauteng's NCOP
delegation was informed that they could not propose amendments to the Bill — they
had to either accept it or reject it.442 Faced with that choice, the GPL reversed course
and instructed its delegates to the NCOP to support the Bill.
The MDF had three reasons for alleging that the participation was nonetheless
unreasonable. First, they complained that the decision had been taken by the ANC's
National Executive Committee, and that the GPL was therefore not open to
persuasion. Van der Westhuizen J rejected this argument for lack of evidence. It did
not explicitly decide if a claim of this nature might succeed with sufficient evidence.
The Court intimates that it could: 'Public involvement cannot be meaningful in the
absence of a willingness to consider all views expressed by the public.' 443 If an
applicant could show that legislators were not willing to consider the public's
representations because they were committed to implementing party policy, it is
possible that the participation would not be 'meaningful'. However, that will always
be nearly impossible to prove.
Second, MDF submitted that participation was not 'meaningful' because the
MDF's desires did not prevail. The Court easily rejected this argument. 'There is no
authority', the Court wrote, 'for the proposition that the views expressed by the
public are binding on the legislature if they are in direct conflict with the policies of
Government. Government certainly can be expected to be responsive to the needs
and wishes of minorities or interest groups, but our constitutional system of
government would not be able to function if the legislature were bound by these
views.'444
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Finally, in oral argument, Justice Sachs suggested that the GPL should have
returned to the Merafong community after discovering that it could not propose the
required amendment to explain its change of heart as well as the limitations of the
legislative process. The majority rejected this proposal. While it may have been
'desirable' for the GPL to have explained themselves to the people of Merafong,
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it was not constitutionally required. 'If they had gone back to Merafong to explain
the situation to the people,' Justice Van der Westhuizen hypothesised, 'a better
understanding might have been fostered, but it is unlikely that the majority would
have been sufficiently impressed by the explanation to change their strongly held
views.'445 A further danger loomed that 'continuing discussion which does not result
in a changed outcome, could strengthen possible perceptions that the consultation
was not meaningful.'446
Sachs J would have upheld this complaint. Although 'participatory democracy
does not require constant consultation by the Legislature with the public', 447 in the
unique circumstances of this case, further engagement was required. He held that
'when expectations of candour and open dealing have been established and certain
unambiguous commitments have been made', a change of commitment without
further consultation can be disruptive of the constitutionally-required relationship of
dialogue between the legislature and members of the public. 448 Only continued
dialogue would have satisfied the standard of reasonableness and the lack thereof
violated the primary purpose of public involvement in law-making. 449 The 'abrupt
about-turn' violated the 'civic dignity' of participants; it 'denied any spirit of
accommodation and produced a total lack of legitimacy for the process and its
outcome in the eyes of the people'; and it gave rise to a strong perception that the
GPL in the end merely rubber-stamped a political decision and that the public
involvement process was a sham.450 Considering the importance of the legislation
and its impact on the people of Merafong, it was unreasonable not to engage in
further discussion.

(4) Poverty Alleviation Network
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Poverty Alleviation Network451 possesses a strong family resemblance to Merafong.
The case was the third time the residents of Matatiele approached the Constitutional
Court to try and remain in KwaZulu-Natal. After they successfully set aside the
Constitution Twelfth Amendment Act, Parliament passed another constitutional
amendment (the Constitution Thirteenth Amendment Act) again altering provincial
boundaries to place Matatiele in the Eastern Cape. Parliament learnt its lesson, and
this time round, Nkabinde J held, 'there [could] be no doubt that public participation
was indeed facilitated by both Parliament and the KwaZulu-Natal Provincial
Legislature.'452 The NA and the NCOP invited written submissions and the NCOP held
hearings. The provincial legislatures of both provinces held separate and joint
hearings where opponents of the legislation were allowed to freely
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express their views. The vast majority again opposed moving Matatiele to the
Eastern Cape. Nonetheless, the KwaZulu-Natal Legislature again assented to the
alteration of its borders.
The applicants acknowledged the legislature's position, but still contended that
the Legislature had not acted reasonably. First, they argued that they should have
been consulted as a 'discrete group'. This argument was based on the following
statement in Matatiele II: 'The more discrete and identifiable the potentially affected
section of the population, and the more intense the possible effect on their interests,
the more reasonable it would be to expect the Legislature to be astute to ensure
that the potentially affected section of the population is given a reasonable
opportunity to have a say.'453 This statement does not mean, Justice Nkabinde held,
that 'when seeking to involve an identifiable and discrete group, participation of only
this group, to the exclusion of all others, is required.'454 It merely requires that the
group, like all others, be afforded a reasonable opportunity to state its views.
Second, they contended that the NA should have accepted oral, in addition to
written, submissions. The Court held that the applicants had had numerous other
opportunities to voice their concerns. In addition, 'in the context of a constitutional
amendment that affects provinces, public participation is facilitated at various
levels.'455 The applicants had made oral submissions to the provincial legislatures.
Third, the Matatiele residents made a similar argument to that made by the
residents of Merafong: although they were heard, the decision to move Matatiele
had already been taken and 'the public hearings were a formalistic sham'. 456 While
allowing that 'lawmakers should keep an open mind and consider the input by the
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populace',457 the Court gave the same answer it gave the residents of Merafong:
'Although due cognisance should be taken of the views of the populace, it does not
mean that Parliament should necessarily be swayed by public opinion in its ultimate
decision. Differently put, public involvement and what it advocates do not
necessarily have to determine the ultimate legislation itself.'458 The record of the
participation indicated that the legislature had listened to its constituents concerns,
but had ultimately rejected them.
In addition to its public participation challenges, the residents argued that moving
them to the Eastern Cape was irrational because it was not related to a legitimate
government purpose. The Poverty Alleviation Network Court rehearsed the argument
made in Merafong: abolishing cross-boundary municipalities is a legitimate
government purpose. That end is achieved irrespective of whether Matatiele is
placed in KwaZulu-Natal or the Eastern Cape and it is not for the Court to second
guess the legislature where an end can be achieved in two
RS3, 05-11, ch17-p77
459

ways. We think there are limits to this reasoning. For now we just want to draw
attention to the relationship between rationality review and public participation.
Doctrinally, it makes sense to treat them as separate, unrelated challenges.
However, in substance, a great deal connects them. As one of the authors has
argued:
rationality is . . . connected to deliberation and participation. How carefully the Court is
willing to scrutinise the rationality of government action determines the outer
boundaries of the quality of deliberation the Constitution demands. The more exacting
the Court is, the closer it pushes the legislative (and executive) branch to the ideal of
deliberation where only public reasons count and the decision-maker acts only after
considering all views. The less demanding the Court's review, the more space it
provides for unprincipled decision-making based on private interests and for
government to take decisions without listening to alternatives, whether from political
parties, interest groups or the general public.460

It helps to understand the Court's approach in both Merafong and Poverty Alleviation
Network to see this link between rationality and participation.

(5) Glenister II
As we discuss elsewhere, Glenister II concerned a challenge to legislation replacing
one corruption-fighting organ with another. Although the primary motivation behind
the challenge was a concern that the new body was not sufficiently independent,
one of the grounds for the challenge was that Parliament had failed to facilitate
public involvement. The applicant acknowledged that Parliament had held public
hearings, but argued that the Bill should not have been treated as urgent. The law
457
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was a result of a resolution taken at the ANC's December 2007 Polokwane
Conference. It was approved by Cabinet in April 2008, hearings were held in the NA
in August and September, and in the provinces in September and October. The law
was passed on 23 October 2008, and signed by the President on 27 January 2009.
Ngcobo CJ did not directly engage the urgency complaint, but by looking at the time
that was spent on public hearings concluded that Parliament had facilitated public
involvement and that the applicant had been given a fair hearing. 461 The lesson
seems to be that self-imposed urgency is not a problem when Parliament still acts
reasonably to involve the public.

(iii) Assessment
The previous section described the judicial application of the public participation
rule. In this section, we evaluate the Court's approach, and consider its future.462
When it was decided, Doctors for Life seemed to be a brave decision that would
force the legislature to take the concerns of ordinary people to heart. That view
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was confirmed by Matatiele II: a decision that over-turned a constitutional
amendment no less. However, Merafong and Poverty Alleviation Network starkly
illustrate the emergence of the initial fears of minority judges in the rest of the Court
and points to what are seemingly very real limits of the participation doctrine.
Doctors for Life gave effect to the deep principle of democracy envisioned in the
Constitution. This principle possesses supportive, representative, and participatory
elements. In turn, according to the Doctors for Life Court, this deep principle must
inform a reasonableness standard characterised by a meaningful and effective
facilitation of public involvement by Parliament. Justice Ngcobo's approach positions
the doctrine of separation of powers in a manner that does not undermine the deep
principle of democracy.463 So the Doctors for Life Court hopes.
The majority decision in Merafong notably de-emphasised the participatory
element of our democracy in determining the margins of what constituted
reasonable facilitation of public involvement in the circumstances of this case. Van
der Westhuizen J found that, notwithstanding the subsequent disregard for their
views, a single public hearing afforded the people of Merafong a real and meaningful
opportunity to be heard. The message from the Merafong majority is that politicians
hold the upper hand in our democracy. That conclusion reflects the same vision of
democracy that Yacoob J endorsed in his Doctors for Life dissent. And yet in Doctors
for Life, the majority had so eloquently repudiated Yacoob J's position in favour of
one that placed representative and participatory democracy on a more equal
footing. Although the rhetoric remains the same, one is left with the feeling that
either something changed or that Merafong is merely on aberation.
Not only does Merafong undermine the deep principle of democracy pronounced
in Doctors for Life, it turns what seemed to be a substantive duty to involve people
in decision-making into a procedural, tick-the-boxes requirement that can be met
461
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without ever actually considering the merits of people's submissions. This pathology
manifests in two ways.
First, the majority of the Court in Merafong holds the view that where a single
public hearing in which interested persons had an opportunity to express their views
has been held in good faith, the obligation to facilitate public involvement is
fulfilled.464 The conclusion by Van der Westhuizen J that an ongoing dialogue
between interested members of the public and the legislature is not required by
previous jurisprudence of the Court is questionable. In Doctors for Life and Matatiele
II, the Court's account of what reasonable facilitation of public involvement in the
legislative process entails that there be 'a meaningful and effective opportunity for
public participation in the law-making process'. Depending on the circumstances of
the matter at issue, reasonableness will entail 'a continuum [ranging] from
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providing information and building awareness, to partnering in decision-making'. 465
Surely, 'partnering in decision-making' potentially requires an ongoing dialogue
between the legislature and interested members of the public where the legislature
explains its response to the community's concerns and seeks further feedback? The
question the Court ought to have answered is whether the circumstances of the case
required a bare minimum of merely providing a forum for the community to air its
views, or a more substantive, ongoing dialogue with the community. 466
Second, while the Court states in both Merafong and Poverty Alleviation Network
that legislatures must act with an open mind, as a practical matter in most cases it
will be virtually impossible to prove that legislators were not open to persuasion.
There were good reasons in both cases to suspect that the provincial legislators
were simply taking orders from their political superiors, yet the Court accepted their
assurance that they merely came to a different policy conclusion than their
constituents. The Court was probably right to take this course — absent very strong
evidence, it would be imprudent for a court to find that legislators had failed to fulfil
their constitutional obligation to consider the views of the people. The probability is
that such strong evidence will seldom be forthcoming.467
If we are correct in this assertion, then we are left with a situation where all the
legislature need do to fulfil its duty is perform the formal function of holding public
hearings or inviting written submissions. Whether those acts have any potential to
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influence the legislation is irrelevant. This outcome is precisely what Van der
Westhuizen predicted in his Doctors for Life dissent:
If the will of the Parliamentary majority will in the end mostly prevail in any event, and
all that is required is to 'involve' the public by for example mechanically holding public
hearings for every piece of legislation — or to make sure that hearings are not promised
as in this case — participatory democracy would appear to be quite cosmetic and
empty, in spite of any idealistic and romantic motivation for promoting it. 468

Now that the participation cases have largely run their course, we appear to be left
with a doctrine that is 'quite cosmetic and empty'. Skweyiya J, whose views were
concurred in by Yacoob J and Van der Westhuizen J, recognises this disquieting
possibility in his concurrence in Merafong. For him, the Court has no role to play in
the differences between the legislature and members of the public in the process of
deciding what is right and wrong.469 'While the Constitutional Court is the highest
court in the land, it cannot and should not be seen as a panacea.'470 If politicians act
discourteously, disrespectfully or dishonestly, voters should hold them
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accountable in periodic elections.471 This tilts the scale almost entirely in favour of
representative democracy and away from participatory democracy.
Defenders of the Court could proffer four arguments that identify some substance
in our public participation doctrine post-Merafong. The Court in Doctors for Life
initially crafted a strong approach to participation and the possibilities of the Doctors
for Life approach might redeem the current, less hopeful position.
First, they could argue that there really was no workable alternative. Requiring
ongoing engagement or inquiring too deeply into the motives of legislators is neither
practically workable nor theoretically desirable. That high level of court involvement
would place too heavy a burden on legislators and courts and would vitiate the
separation of powers doctrine. There is certainly something to this — courts should
be careful not to take over the role of legislators, or to make the business of
legislating so complicated or uncertain that legislators cannot pass laws efficiently.
Yet, we do not believe the approach proposed by Justice Sachs would have resulted
in such an outcome. Sachs J was very careful to note that the obligation to return to
the community depended on the circumstances of the case. It is possible that, as
Van der Westhuizen argued, continuing dialogue would not have made any practical
difference. But it would have recognised the importance of participatory governance
and demonstrated respect for the citizens of Merafong. As it would only arise
occasionally, and would be fairly limited in scope, we believe Sachs J identified a
happy medium that does not result in judicial overreach.
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Even if it did, there is a weaker option that would have improved the position:
reason-giving.472 Legislators need not go back and engage with the community in
further hearings if they reject their views, but they should provide reasons for
rejecting the main submissions made by the public. The members of a committee
that conduct a public participation process should, presumably, write a report for the
legislature on what submissions were made, and why they were accepted or
rejected. Requiring that a similar document be made easily available to those who
made the submissions does not seem like an undue burden. The advantage of
reason-giving is that it holds the lawmakers directly accountable for their decisions
and forces them to actively listen. They cannot simply go through the motions; they
must provide reasons that the public might find acceptable. If they cannot do so, the
voters will know that there is some other reason why their suggestions were
rejected.
Second, what if the staunch adherence to separation of powers in Merafong is
momentary and will only be applied in certain cases that are too politically sensitive?
RS3, 05-11, ch17-p81

Relying on Theunis Roux's analysis of the decision of the Constitutional Court in
UDM,473 Raboshakga has argued as follows:
Without having adequately recognized the deep principle of democracy and the nature
of the proposed amendment and its circumstantial impact on the Merafong community,
the majority could not set a minimum content for reasonableness that met the
meaningfulness requirement. Similarly, the invocation of the separation of powers was
also misplaced in the Court's mistaken methodology.
….
The failure by the majority to follow precedent without offering a viable alternative
approach suggests an unwarranted reluctance to contradict the Gauteng Legislature's
political decision finally to support the incorporation of Merafong into North West. It may
be inferred from the Court's attitude in this regard that it was applying the metaprinciple of deferring to [politicians] in politically sensitive cases. Accordingly the
Merafong decision is … not to be seen as a rejection of the developments in Doctors for
Life International and Matatiele II, but as a once-off compromise of principle in what was
clearly a politically sensitive case. After all, a political solution was found in this dispute
upon further lobbying of politicians by the community of Merafong. 474
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This passage was written before the Court had decided Poverty Alleviation Network
and thus did not consider whether the same argument could apply to both cases.
The merit of Raboshakga's argument cannot be established until the Court decides
one or more participation cases involving different circumstances in future.
The third defence of Merafong is that, even if it is purely procedural, it is better
than nothing. Even if legislators begin the process with no intention of changing
their views, they may nonetheless be convinced or enlightened by the views of the
public. As Czapinskiy and Manjoo note: 'It may be difficult … for legislators to listen
to people as the decision requires and not take their views into account, at least to
some degree. By listening, legislators may learn about the lives of people different
from themselves. They may open the door to understanding and empathy.'475 This is
undoubtedly true, and there is no doubt that a procedural right is better than no
right at all. But a substantive right is better.
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The fourth defence is the most complicated. One of the current authors has
argued that Merafong needs to be understood in the context of the different types of
participation open to the public.476 Citizens can participate in public affairs outside of
formal hearings and requests for submissions. They can march, protest, write
petitions and use the media and social networks to get their point across to
government and their fellow citizens. Such radical participation is quite consciously
contemplated by our Constitution.477 Moreover,the history of the downfall of
apartheid and the recent revolutions in North Africa and the Middle East
demonstrate its power. Participation also happens in a more mutual way — citizens
engaging with government (normally at a local level) to solve shared problems. All
three forms of participation — traditional, radical and mutual — are useful and
important. The argument in favour of Merafong is that citizens have a limited
amount of energy to spend on participation. If the courts were to intervene to make
traditional participation more substantive, citizens will be more likely to use it to
express their grievances, rather than engaging in radical or mutual participation.
This is a danger because, even with greater court intervention, formal participation
is limited because government sets the agenda and ultimately holds all the cards.
By limiting courts' role in making formal participation substantive, Courts funnel
citizens energy into other forms of participation that are, arguably, more productive.
We believe the tale of public participation challenges has already had its climax.
First, as we have argued above, the requirement is almost entirely formal — as long
as Parliament invites submissions and holds hearings, it will — absent unlikely
admissions that the process was a farce — comply with its constitutional obligations.
Now that Parliament knows what it is required to do, it is arguable that it is unlikely
(especially with important or controversial legislation) that it will make the mistake
of failing to go through the motions of facilitating public involvement. On this
argument, there will be few future challenges, as there will be no basis to bring
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challenges. In some sense, this should be seen as a real success of Doctors for Life.
Whatever the limitations of the Court's attitude, it undoubtedly will increase the
opportunities for the public to participate in the legislative process. We have also
sought to demonstrate that perhaps only future cases will determine whether the
Doctors for Life hope is sustained or is completely trumped by the Court's fears or
other considerations revealed by Merafong and Poverty Alleviation Network.
Whatever happens, one thing is clear: Doctors for Life is a success story and it lives
on in our constitutional democracy — but its future role in litigation is uncertain.
A particularly contentious issue that could arise in future cases will be where
evidence clearly demonstrates that decisions have been taken by a political party
and imposed on legislatures. In his Doctors for Life dissent, Yacoob J suggested that
the Constitution anticipated that elected representatives would be held accountable
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by political parties.478 Yet, the Court has still held that 'lawmakers should keep an
open mind and consider the input by the populace'.479 And in Merafong, Sachs J, in
coming to the conclusion that there had not been reasonable facilitation of public
involvement, specifically considered the perception by members of the community
that the Gauteng Legislature had rubber-stamped the decision taken by the African
National Congress.480 Judging from the pronouncements of the Court in Doctors for
Life International, Merafong and Poverty Alleviation Network, the current position
must be: the policies of political parties must be seen as mere recommendations to
Parliament or provincial legislatures until public involvement has been facilitated by
such legislatures where appropriate and the legislatures have made the final
decision to enact that legislation or not. Where evidence shows that the party
instructed its members to vote in a certain way and neither the MPs nor the party
were open to persuasion based on public participation, there may be reason to
invalidate the legislation. Again, evidence of this nature will be very hard to come by.
To manage potential hostility between the political party and its representatives in
the legislature, the party may be further consulted by members of the legislature
upon the completion of the public involvement process: as long as rubber-stamping
or mere disregard of the views of members of the public does not make itself
manifest. We discuss the relationship between party and parliament in more detail
below.481

(b) Tagging
The different procedures prescribed by the Constitution for different types of Bills
create a problem which was probably not contemplated by the Constitutional
Assembly. In order to enact a Bill, Parliament has to determine correctly at the outset
of the legislative process whether the Bill falls to be processed by FC s 74, s 75, s 76
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or s 77. This process — called 'tagging' — may seem simple, but it is not. The Joint
Rules of Parliament create a special procedure — the Joint Tagging Mechanism ('JTM')
— to tag Bills. The JTM consists of the National Assembly's Speaker and Deputy
Speaker and the NCOP's Chairperson and permanent Deputy Chairperson. For the
purposes of parliamentary proceedings, the JTM's classification of a Bill is final and
binding on both Houses.482
While it is relatively easy to determine whether a Bill amends the Constitution or
is a money Bill — and must be passed under FC s 74 or s 77 respectively — the
distinction between FC s 75 and s 76 Bills is much less precise. While we focus
exclusively on the distinction between FC ss 75 and 76, keep in mind that the same
principles will apply to mistakes in tagging FC ss 74 and 77 Bills.
RS3, 05-11, ch17-p84

Recall: FC s 76 must be used in three general sets of circumstances: (a) when
Parliament changes its seat in terms of FC s 42(6); (b) if the legislation concerns the
specific constitutional provisions listed in FC ss 76(3)-(4); and (c) if the Bill 'falls
within a functional area listed in Schedule 4'.483 It is the third, general rule that
makes tagging a complicated business.
Whether a Bill 'falls within' a Schedule 4 functional area will often be a matter
open for considerable debate. To begin with, the functional areas are couched in
wide terms — 'trade', 'environment', 'cultural matters' and 'population development',
for example — which cover a huge range of potential legislation and cannot easily
be defined. Moreover, many Bills deal with multiple topics or impact on areas
adjacent to the primary focus of the law. Does 'fall within' mean the Bill must deal
only with Schedule 4 issues, that it must directly address a Schedule 4 functional
area, or that it must merely affect one of the areas of concurrent competence? And,
if a court finds that a Bill was incorrectly tagged, what is the result? Is the legislation
automatically invalid? Does it depend on whether Parliament acted in good faith, or
on what degree of support the Bill attracted?
As these questions suggest, the two primary questions in tagging jurisprudence
are: (a) What is the appropriate test to determine if a Bill is a s 76 Bill? and (b) What
are the consequence of incorrect tagging? Both questions have (largely) been
answered by a pair of Constitutional Court decisions. We discuss each issue in turn.

(i) The appropriate test
Until recently, Parliament relied on the 'pith and substance' test484 imported from
Canadian, English and Indian law to tag legislation. This test asks what the 'true
nature and character of the legislation [is] in order to ascertain the class of subject
482
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to which it really belongs.'485 It is the test endorsed by the Constitutional Court for
determining whether the national or provincial legislatures has the competence to
legislate in a particular subject area.486 To pith and substance adherents, every Bill
has a single ultimate character, and all other issues addressed by the Bill are
incidental and therefore irrelevant for tagging. Despite Parliament's preference for
this essentialist approach, the Constitutional Court has considered the question
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on two occasions, and has twice rejected the 'pith and substance' test in favour of
one that accounts for the multiple purposes that modern legislation often serves.
In Ex Parte President of the Republic of South Africa: In re Constitutionality of the
Liquor Bill the Court considered a challenge to national legislation attempting to
regulate liquor licensing.487 'Liquor licenses' is listed in Schedule 5 as an area of
exclusive provincial competence. The primary dispute in Liquor Bill was whether
Parliament could invoke the FC s 44(2) override to legislate in the zone ordinarily
reserved for the provinces. The tagging question arose in the following way. The Bill
had been passed in terms of FC s 76. When the matter came to Court, the
Government tried to avoid the complaint that the Bill didn't satisfy FC s 44(2) by
arguing that in reality the Bill was primarily concerned with issues within the national
competency and only incidentally affected liquor licenses. The Western Cape
government — who opposed the Bill — retorted that, if that was true, the legislation
was really a national concern, and should have been tagged as a s 75 Bill, not a s 76
Bill.
Ultimately, the Liquor Bill Court found that Parliament had properly followed the s
76 procedure. Cameron AJ held that, s 76(3) 'must be understood as requiring that
any Bill whose provisions in substantial measure fall within a functional area listed in
Schedule 4 be dealt with under section 76.'488 Even if the Bill did not trench on the
exclusive Schedule 5 power to regulate liquor licenses, it did 'fall within' the
Schedule 4 functional areas of 'trade' and 'industrial promotion' and was therefore
properly tagged as a s 76 Bill.489
In Tongoane & Others v National Minister for Agriculture and Land Affairs &
Others the Court endorsed the 'substantial measure' test developed in Liquor Bill
and explicitly rejected the pith and substance approach.490 Various communities
affected by the Community Land Rights Act ('CLARA')491 challenged it on the basis
that it had been incorrectly tagged. The Act had been tagged as a s 75 Bill. The
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applicants argued that, although the legislation was targeted primarily at land
reform, it would have a substantial impact on indigenous law — a functional area
listed in Schedule 4 — and therefore should have been tagged as a s 76 Bill. The
High Court agreed with the applicants that CLARA had been incorrectly tagged, but
for reasons we discuss below, held that this should not render the Act invalid. 492 The
communities took their complaint to Braamfontein.
Chief Justice Ngcobo upheld the High Court's finding that CLARA had been
incorrectly tagged. First, the Court endorsed the 'substantial measure' test
enunciated in Liquor Bill. The Court explained how it differed from the 'pith and
substance' test: 'Under the [pith and substance test], provisions of the legislation
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that fall outside of its substance are treated as incidental. By contrast, the tagging
test . . . focuses on all the provisions of the Bill in order to determine the extent to
which they substantially affect functional areas listed in Schedule 4 and not on
whether any of its provisions are incidental to its substance.'493 In sum, the
'substantial measure' test would require Bills to be tagged as s76 Bills when 'the
main substance … falls within the exclusive national competence, but the provisions
… nevertheless substantially affect the provinces.'494
The need for two different tests for seemingly similar concerns was dictated by
the specific purpose served by establishing different mechanisms for legislation
affecting the provinces:
Tagging is not concerned with determining the sphere of government that has the
competence to legislate on a matter. Nor is the process concerned with preventing
interference in the legislative competence of another sphere of government. The
process is concerned with the question of how the Bill should be considered by the
provinces and in the NCOP, and how a Bill must be considered by the provincial
legislatures depends on whether it affects the provinces. The more it affects the
interests, concerns and capacities of the provinces, the more say the provinces should
have on its content.495

As Ngcobo CJ notes, if the s 76 procedure only applied where provinces were
competent to legislate concurrently, it would have little practical purpose as they
could simply enact their own, preferred laws. 'Yet it is where matters substantially
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affect them outside their concurrent legislative competence that it is important for
their views to be properly heard during the legislative process.'496
Applying this reasoning, the Court concluded that CLARA had been incorrectly
tagged. CLARA's purpose was 'to introduce a new regime that will regulate the use,
occupation and administration of communal land'.497 That task was currently
regulated, largely, by indigenous law. This was sufficient to satisfy the 'substantial
measure' test.

(ii) Consequences of mistaken tagging
Probably because it did not need to decide the issue (as it found the Bill had been
properly tagged) the Liquor Bill Court fudged the question of the consequence of bad
tagging. Cameron AJ first highlighted the three principal differences between the s
75 procedure and the s 76 procedure.498 First, s 76 gives more weight to the position
of the NCOP, primarily because of the role of the Mediation Committee. 499 The
second difference is that where a s 76 Bill is introduced in the National Assembly,
the Assembly can override the objections of the NCOP only by passing the Bill with a
two-third majority. By contrast, under s 75, only a simple majority in the Assembly is
needed to override the objections of the NCOP.500
RS3, 05-11, ch17-p87

Third, when the NCOP votes on a s 76 Bill, each province has a single vote cast on its
behalf by the head of the province's delegation and five votes are required to pass
the Bill. By contrast, when the NCOP votes on a s 75 Bill, each delegate to the NCOP
has a vote on the Bill.501 The Court stressed that the third difference, is 'of import
since whether a provincial delegation votes corporately through its head of
delegation, as prescribed by s 65, or individually by each member casting a vote, as
prescribed by s 75(2), may in defined circumstances be determinative as to whether
the NCOP passes a Bill.'502
Cameron AJ then made the following obiter comment about what the
consequences might be if a Bill were incorrectly tagged:
It would be formalistic in the extreme to hold a Bill invalid on the ground that those
steering it through Parliament erred in good faith in assuming that it was required to be
dealt with under the s 76 procedure, when the only consequence of their error was to
give the NCOP more weight, and to make passage of the Bill by the National Assembly
in the event of inter-cameral disputes more difficult. It is hard to see how a challenge
496
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based on the first two differences between the relevant parliamentary procedures can
invalidate the enactment of a statute. 503

If we applied Cameron AJ's approach, tagging would only result in invalidity if
Parliament acted in bad faith. The final sentence suggests that invalidity might also
result if there is evidence to suggest that the Bill would not have passed if the vote
had been taken by mandates instead of individually (or vice versa).
Relying on this statement, the High Court in Tongoane did not declare CLARA
invalid. Despite finding that it had been improperly tagged, Ledwaba J held that as
Parliament had acted in good faith, and the provinces had an adequate hearing,
CLARA was valid.504
The Constitutional Court in Tongoane reversed both the High Court and the Liquor
Bill approach to tagging. It held that where a Bill that was objectively a s 76 Bill was
passed as a s 75 Bill, the result would always be invalidity. It rejected the suggestion
in Liquor Bill that invalidity should not be the result when Parliament had acted in
good faith. Quoting Doctors for Life, Ngcobo CJ re-iterated that '[f]ailure to comply
with manner and form requirements in enacting legislation renders the legislation
invalid. … [The Constitutional] Court not only has a right but also has a duty to
ensure that the law-making process prescribed by the Constitution is observed. And
if the conditions for law-making processes have not been complied with, it has the
duty to say so and declare the resulting statute invalid.'505 However, the Court was
not willing to commit itself on the consequences of the reverse situation: where a s
75 Bill was incorrectly passed under the more onerous s 76 procedures. 'It may well
be,' the Chief Justice mused, 'that different
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considerations apply where the section 76 procedure is followed instead of the one
prescribed by section 75.'506

(iii) Discussion
In sum, the law on tagging is: A Bill must be tagged as s 76 if it will affect in
'substantial measure' any of the functional areas in Schedule 4. If a Bill is mistakenly
tagged s 75 instead of s 76 and passed on that basis, the resultant Act is invalid. It is
uncertain what the consequences are if the Bill is tagged s 76 when it should have
been tagged s 75. Tongoane provides a lucid explanation of the law and rightly
rejects the 'pith and substance' approach. Yet, certain difficulties remain.
First, it is difficult to conceive why Bills mistakenly tagged s 75 should be treated
differently from those incorrectly tagged s 76. The logic justifying the conclusion that
incorrect tagging must result in invalidity is that any failure to follow a
constitutionally prescribed process renders the resulting legislation invalid. The only
meaningful difference is that, because the s 76 procedure requires more votes from
503
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the NCOP (and the NA if it wishes to override the NCOP) it is only when Bills are
mistakenly tagged s 75 that they will be passed without the necessary number of
votes. There are two gaps in this argument.
One, it omits the theoretical possibility that, because s 76 is a mandated
procedure and s 75 is not, a Bill that would pass in the NCOP under s 76 might not
pass under s 75. It is also possible that the NA would decide not to override the
NCOP. The Constitution clearly contemplates that the NA might decide not to use the
override — even though it had already passed the Bill — otherwise there is no
purpose in requiring the NA to reconsider the legislation.
Two, and more importantly, the Court has made clear in its public participation
cases — Doctors for Life, Matatiele and Merafong — that it is irrelevant whether
following the proper procedure would affect the outcome of the legislative process. If
we were concerned only with whether following the correct procedure would have
changed the result, then we should enquire even in a case like Tongoane how many
votes the legislation received. If it had been passed with 90 per cent of the votes in
both Houses, it would still have been passed had the correct, s 76 procedure been
followed. The Tongoane Court is uninterested in this vote-counting exercise precisely
because the practical consequences of following the wrong procedure do not matter.
And if that is true, there is no room to prevaricate about the alternative, Liquor Bill
scenario.
If we accept that mistaken tagging in either way results in invalidity, 507 then a
bigger dilemma raises its head. While the 'substantial measure' test is easier to
apply consistently than the 'pith and substance' approach, it does not provide
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bright line rules. In some cases there will be room for reasonable debate about how
to tag a Bill. We can assume that the accumulation of judicial opinion will, over time,
provide greater guidance as to exactly where the line between ss 75 and 76 lies, but
in the interim Parliament is stuck with a difficult conundrum. Even acting with the
best of intentions, it might accidently tag a Bill incorrectly. The consequence (if the
law is challenged) will be invalidity either way, resulting in a huge waste of
government resources. To avoid that, we need a more finely grained test than
Tongoane supplies.
Murray and Simeon have suggested a nifty five-part tagging test that could help
to provide greater clarity. Although proposed prior to Tongoane, the Murray-Simeon
test tries to give more definite content to the 'substantial measure' approach. 508 It
does so by identifying the circumstances where a province should legitimately have
a greater say in the passage of law — either for reasons of federalism, or efficacy.
The test is as follows:
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(a)

Does the Bill expect provinces to implement any part of it under FC s 125(2)(b)? If
so, the Bill should follow the s 76 procedure.

(b)

Does the Bill contain provisions that would normally fall for implementation by
the provinces under s 125(2)(b) but over which the national government retains
the responsibility for implementation? If so, the Bill should follow the s 76
procedure.

(c)

Could this law, in the future, conflict with a provincial law? Or, in other words, are
there provisions in this law that deal with matters over which a province has
jurisdiction? If so, the Bill should follow the s 76 route.

(d)

Does the Bill have implications for any policy or law which provinces are already
implementing or may implement? If so, the Bill should follow the s 76 procedure.

(e)

Is the intrusion of the national Bill on a Schedule 4 matter trivial? If so, the Bill
should follow the s 75 route.509

Were Parliament and the Court to adopt this test — or something similar — it would
bring much greater clarity to the tagging process. While there may be some Bills
that still escape easy classification, it is likely to be a far smaller set.
The alternative solution to the tagging problem, that Parliament has in fact
adopted, is to create a new procedure to deal with difficult to classify Bills. In an
effort to alleviate some of the difficulties involved in classifying and separating s 75
and s 76 matters, the Joint Rules of Parliament provide for a Bill to be classified as a
'mixed section 75/76 Bill'.510 This is a Bill which contains provisions that must to be
passed under s 75 as well as provisions that must to be passed under s 76. The Joint
Rules provide that such a Bill may only be proceeded with where the Bill is of a
nature that a dispute between the two houses is unlikely to arise, where the Bill is
drafted in a way that its s 75 and s 76 components can be isolated if necessary and
where the Bill is unlikely to lead to any unmanageable procedural complications. 511
The procedure to be used for passing mixed Bills attempts to ensure that the
requirements of both s 75 and s 76 are met. For example, mixed
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Bills may not be introduced in the NCOP as this would conflict with s 75, and when
the NCOP considers a mixed Bill it must first vote by province to satisfy s 76 and
then by individual member to satisfy s 75.513 Where a mixed Bill runs into procedural
difficulties, such as where the two houses disagree, it must be split into separate s
75 and s 76 Bills and these separate Bills must be retabled accordingly.
While this is a novel solution, it is, alas, unconstitutional. The Constitution makes
no reference at all to mixed Bills — the procedure and classification derives solely
from the Joint Rules of Parliament. It is presumably for this reason that although the
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procedure for mixed Bills has been approved by the Joint Rules Committee, it has not
yet been implemented pending clarity on its validity.514 It could be argued that the
mixed Bill procedure is constitutionally unobjectionable because it is more onerous
than the constitutionally required procedure.515 The Court's suggestions in both
Liquor Bill and Tongoane that Bills mistakenly classified as s 76 might not be invalid
gives some credence to that line of thought.
However, as we argued earlier, the reasoning involved in accepting the mixed
Bills procedure is flawed. The mixed Bills procedure is not merely more onerous than
the s 75 and s 76 procedures; it is different to these procedures and is in fact
unknown to the Constitution. While it may well be within Parliament's power to make
the passing of particular Bills more complex by, for example, requiring extra
consultation with the public or local government, it is altogether a different matter
when Parliament imposes additional voting requirements on certain Bills that may
prevent them being passed at all — thus undermining the constitutional legislative
process. Therefore, however much the mixed Bills procedure may be considered a
pragmatic solution to the difficulties involved in separating and classifying s 75 and s
76 Bills, the courts should be slow to accept the procedure as being consistent with
the Constitution.
A final interesting question is worth considering. Thus far, we have only
considered tagging challenges to a Bill that was passed. But would there be any
recourse if a Bill was incorrectly tagged and for that reason failed to pass? Imagine
Parliament mistakenly tags a s 75 Bill as a s 76 Bill. The NA passes it with a slim
majority. The NCOP rejects it, mediation fails, and the NA is unable to muster the
two-thirds necessary for an override. Could somebody with an interest in the Bill
being passed challenge the tagging of the Bill and force Parliament to reconsider it
under the correct procedure? We deal with the general form of this question
earlier,516 and suggest that this would be one example where a court might be
justified in interfering before Parliament concludes the legislative process.

(c) Bills requiring extra-parliamentary consultation
The Constitution provides that certain categories of Bills may not be passed by
Parliament unless appropriate bodies have been consulted or have had the
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opportunity to make representations beforehand. The following is a list of the
categories with the corresponding bodies to be consulted:
•

Bills affecting the status, institutions, powers or functions of local government:
organized local government, municipalities and other interested parties (s
154(2));

•

Bills providing for the equitable distribution of national revenue between
national, provincial and local governments: provincial governments, organised
local government and the Financial and Fiscal Commission (s 214(2));
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•

Bills regulating the powers of national, provincial and local governments to
raise and to guarantee loans: the Financial and Fiscal Commission (ss 218(2)
and 230(2));

•

Bills providing a framework for the salaries, allowances and benefits of elected
representatives and traditional leaders: the commission on the remuneration of
elected representatives and traditional leaders (s 219(3)); and

•

Bills regulating the taxing powers of provinces and local governments: the
Financial and Fiscal Commission (ss 228(2)(b) and 229(5)).

17.7 Internal Regulation of Parliament
While the Constitution determines a great deal of how Parliament functions, the dayto-day details of parliamentary process are left for Parliament to figure out for itself.
The Constitution affords the NA and the NCOP the power to control their internal
proceedings and to make rules and orders to manage their business. This section
examines the limits of those powers. First, we discuss Parliament's general power to
regulate its proceedings and the ancient principle that the judiciary should not
interfere in the inner workings of the Legislature. Second, we consider Parliament's
rule-making power. We ask what the limits of the power to make rules are, and what
consequences (if any) flow from breaking the rules. Last, we look at the right of MPs
to speak their mind in legislative proceedings.

(a) Control over the internal proceedings of Parliament
Sections 57(1)(a) and 70(1)(a) of the Final Constitution confer on the NA and the
NCOP, respectively, the general power to 'determine and control [their] internal
arrangements, proceedings and procedures'. The subsequent grant of power to
create rules and orders — FC ss 57(1)(b) and 70(1)(b) — is best understood as an
element of that power.
The right of legislatures to regulate their own proceedings without interference by
other branches of government is a hallmark of democratic government. As long ago
as 1884, Lord Coleridge held:
What is said or done within the walls of Parliament cannot be inquired into in a court of
law. … The jurisdiction of the Houses over their own members, their right to impose
discipline within their walls, is absolute and exclusive. 517
RS3, 05-11, ch17-p92

In Bloem & Another v State President of the Republic of South Africa & Others, MT
Steyn J quoted this passage and confirmed that, prior to 1994, the principle of
Parliamentary immunity was part of South African law.518
Apartheid South Africa was by no means alone; the House of Lords,519 the
Supreme Court of Canada,520 the High Court of Australia521 and the Supreme Court of
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518

1986 (4) SA 1064 (O)(The court quoted extensively from Bradlaugh and other English decisions,
and concluded that 'the exclusive right of Parliament to establish and control its own domestic
procedure and the denial of jurisdiction to the Courts of law to pronounce thereon, [has] been
embodied in our own Constitution.' Ibid at 1088E.)

the United States522 all endorse some variation on the theme that, as long as the
lawmaking branch complies with the manner and form provisions of the Constitution,
courts should not inquire into how Parliament manages its domestic affairs. While
the jurisdictions differ on the details, the position in most is that once a court
decides that an act falls under one of the recognised 'parliamentary privileges', a
court has no jurisdiction to question its exercise, even if it might violate a
constitutional right.523
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A trio of Canadian cases demonstrates how this rule operates. The Supreme Court
of Canada has held that a broadcaster could not rely on the right to freedom of
expression to gain permission to film the sessions of a provincial legislature because
the right to remove strangers from Parliament and to regulate visitors' behaviour is a
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parliamentary privilege.524 However, the Court also held that parliament's privileges
did not extend to hiring and firing its chauffeurs, and so held that an ex-chauffeur
could sue Parliament for discrimination.525 Applying these precedents, the Ontario
Court of Appeal held that a provincial legislature was immune from a challenge that
its practice of reading a prayer at the start of each session violated the religious
liberty rights of one of its members.526 It reasoned that since standing rules were an
element of Parliament's exclusive zone of competence, and the prayer was required
by the rules, a court could not intervene.
Before we go further, a quick note about terminology is necessary. The phrase
'parliamentary privilege' is used in two ways. It is used to describe both the right of
Parliament as an institution to be free from outside interference, and the right of
individual MPs to speak their minds when in Parliament. The second is really an
element of the first, but to avoid confusion, we try to use the phrase 'parliamentary
immunity' when referring to the first, institutional guarantee, and 'parliamentary
privilege' when discussing the second, individual protection. However, the case law
does not make a similar distinction, so readers should be careful to note the context
in which the phrase 'parliamentary privilege' is employed.
There is a dual rationale behind the rule of parliamentary immunity. First, the
separation of powers requires each branch to permit the other to perform its
functions without interference. As one commentator has put it:
The reason for, and purpose of, parliamentary [immunity] is not to protect parliament
and parliamentarians from individuals; rather it is to protect them from the Courts and
the Executive. … Parliamentary [immunity] provides the constitutional space for free
and democratic discourse to take place. 527

While it may often appear to immunise Parliament from legal standards that apply to
all other bodies — an appearance that may sometimes be justified — that is deemed
necessary to guarantee Parliament's independence.
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The second, and more practical, justification for parliamentary immunity is to
ensure the smooth functioning of Parliament. The business of Parliament would be
far more difficult — if not impossible — if every internal decision could be reviewed
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in the courts. To employ an evocative phrase from an earlier age: 'They would sink
into utter contempt and inefficiency without it.'528 Or in the words of McLachlin J: 'The
rule that the legislative assembly should have the exclusive right to control the
conditions in which that debate takes place is … of great importance, not only for
the autonomy of the legislative body, but to ensure its effective functioning.' 529
With this strong historical precedent, foreign support and principled and practical
justification, one might expect our Constitutional Courts to adopt a similar approach.
But one would be wrong. Although there is not a developed jurisprudence on this
issue, the constitutional text and the few cases we have indicate that courts in South
Africa will be far less deferential to the legislature. To begin with, FC s 2 states: 'The
Constitution is the supreme law of the Republic; law or conduct inconsistent with it is
invalid, and the obligations imposed by it must be fulfilled.' And FC s 8(1) explicitly
states that the Bill of Rights 'binds the legislature'. The most obvious interpretation
of these provisions is that the legislature is as bound by the Constitution as any
other public body. However, they need to be read in conjunction with the provisions
that afford Parliament the ability to determine its own rules. It could be argued that
ss 57(1)(a) and 70(1)(a) create a constitutional bubble of immunity for the
legislature when regulating its internal functions. There can be no constitutional
conflict, the argument goes, because the Constitution itself envisions that Parliament
will not be subject to the ordinary strictures of the Constitution. 530
The Supreme Court of Appeal has firmly rejected this interpretation. In Speaker of
the National Assembly v De Lille Mahomed CJ wrote:
[T]he Constitution of the Republic of South Africa … is Supreme — not Parliament. It is
the ultimate source of all lawful authority in the country. No Parliament, however bona
fide or eminent its membership, no President, however formidable be his reputation or
scholarship and no official, however efficient or well meaning, can make any law or
perform any act which is not sanctioned by the Constitution. Section 2 of the
Constitution expressly provides that law or conduct inconsistent with the Constitution is
invalid and the obligations imposed by it must be fulfilled. It follows that any citizen
adversely affected by any decree, order or action of any official or body, which is not
properly
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authorised by the Constitution is entitled to the protection of the Courts. No Parliament,
no official and no institution is immune from Judicial scrutiny in such circumstances. 531
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As we discuss in greater depth below,532 De Lille concerned whether the National
Assembly had the power to suspend one of its members as a punishment for
remarks made during a debate. The Supreme Court of Appeal held that, although FC
s 57(1)(a) gave the NA the power to suspend a member to prevent disruption of a
debate, it did not afford it the power to use suspension as a punishment. It did not
actually reach the question of whether the NA would be bound by the Bill of Rights
— or any other restraints — in exercising a power afforded to it by the
Constitution,533 although the tenor of the judgment suggests that it would.
The High Court in De Lille was not so hesitant. It held:
The National Assembly is subject to the supremacy of the Constitution. It is an organ of
State and therefore it is bound by the Bill of Rights. All its decisions and acts are subject
to the Constitution and the Bill of Rights. … It is subject in all respects to the provisions
of our Constitution. It has only those powers vested in it by the Constitution expressly or
by necessary implication or by other statutes which are not in conflict with the
Constitution. It follows therefore that Parliament may not confer on itself or on any of its
constituent parts, including the National Assembly, any powers not conferred on them
by the Constitution expressly or by necessary implication. 534

Hlophe J (joined by King DJP) found that the decision to suspend De Lille violated her
rights to freedom of expression, access to courts and administrative justice.
The endorsement of constitutional supremacy and the limited weight afforded
parliamentary immunity in both De Lille judgments is indirectly supported by the
Constitutional Court's attitude in Doctors for Life.535 Recall536 that the majority, over
the vociferous dissent of Yacoob J, read the seemingly bland obligation to 'facilitate
public involvement' as a requirement for the validity of legislation and, although
affording Parliament significant deference, was willing to examine whether
Parliament had acted reasonably in meeting that duty with regard to each and every
law that it passed. The Court could have found — as the dissenters did — that
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Parliament need merely enact some rules to promote public involvement, but that
courts could not enquire any further than that.
However, Doctors for Life does build in a limited form of judicial deference in
another way: Courts must — absent exceptional circumstances — wait until
Parliament completes the legislative process before it intervenes.537 This only applies
when the internal function at issue concerns the passing of legislation. When — as
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was the case in De Lille — there is no legislative process to complete, the judiciary
can intervene at any stage.
The general principles that emerge from the case law are these:
(a)

Parliament can only act if there is a legal source for its power;

(b)

FC ss 57(1)(a) and 70(1)(a) are not blank cheques; a court can decide whether
Parliament has exceeded its power to 'determine and control its internal
arrangements';

(c)

The exercise of all Parliament's powers is constrained by the Bill of Rights and
the Constitution;

(d)

A court is likely to show significant deference to how Parliament chooses to
regulate its processes;

(e)

Courts cannot intervene before legislation has been passed.

This power is constrained by other provisions of the Constitution, in particular ss 59
and 72, which oblige the Assembly and the NCOP to facilitate public involvement in
their processes and to conduct their business in an open manner and in public. The
Assembly and the NCOP are entitled to take reasonable measures to regulate public
and media access to their proceedings.538 However, the general public and the
media may be excluded from the proceedings of committees of the Assembly and
the NCOP only when it is reasonable and justifiable to do so in an open and
democratic society.539

(b) Rules and orders of the National Assembly and the NCOP
The Assembly540 and the NCOP541 have the power to make rules and orders
concerning the conduct of their business. In addition, FC s 45 requires the two
houses to 'establish a joint rules committee to make rules and orders concerning
[their] joint business'. In this section we ask two questions about the rule-making
power: (a) what are the limits on Parliament's power to make rules? (b) what are the
consequences, if any, if Parliament fails to comply with a rule?
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(i) The limits on Parliament's rule-making power
We first consider the explicit limits on the rule-making power, then implicit
constraints. For the first part, we consider the joint and individual rule-making
powers separately, while when discussing the tacit limits we discuss the power to
make rules generally.
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There are two explicit constraints on the houses' individual rule-making power in
the Constitution. First, it has to be exercised with due regard to representative and
participatory democracy, accountability, transparency, and public involvement. 542
This limitation has not yet been tested, but it seems likely that a court will give
Parliament a great degree of deference in deciding whether a rule runs contrary to
these principles. The principles are vague, so there will always be some doubt
whether a rule fails to respect transparency or public participation. In addition, the
Constitution does not require that the rules promote or comply with the listed
principles, merely that they are adopted 'with due regard' to those principles. Even
rules that may seem to inhibit, for example, transparency would pass constitutional
muster if it was adopted with an attempt to limit the impact on transparency, or for
some other justifiable reason. Finally, as the rule-making power concerns the inner
working of the legislature, the judiciary will rightly be hesitant to intervene. Absent
obviously undemocratic rules, the principled limits in ss 59(1)(b) and 70(1)(b) will act
primarily as largely unenforceable guidelines for Parliament, or as an interpretive
guide when rules are unclear.
Secondly, ss 57(2) and 70(2) prescribe constitutionally mandated content for the
rules and orders that differs slightly for each house:
(a)

In both houses: The establishment of committees;543

(b)

In the NA: Recognise the leader of the largest opposition party as the
leader of the opposition;544

(c)

In both houses: The participation of minority parties in parliamentary and
committee proceedings in a manner consistent with democracy. 545 The
Constitutional Court has held that the 'purpose of these provisions is to
ensure that minority parties can participate meaningfully in the
deliberative processes of parliament.'546

(d)

In the NA: Ensure that all parties represented in the NA are given
sufficient financial and administrative assistance to operate effectively in
the Assembly;547 and
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(e)

In the NCOP: The participation of all the provinces, 'in a manner
consistent with democracy'.548

Requirements (a) and (b) are basic and are unlikely to provoke controversy. By
contrast, the remaining requirements are vital bulwarks against the abuse of the
rule-making power by the majority party. Like all other decisions, the adoption of the
rules is taken by a simple majority vote.549 A party with a clear majority could amend
the rules to exclude or weaken minority parties and make it easier to push its
agenda through without debate.550 The limits in FC ss 57(2) and 70(2) are a real,
enforceable tool to prevent that.
FC s 45 creates a number of specific tasks for the Joint Rules Committee:
(a)

It must 'determine procedures to facilitate the legislative process,
including setting a time limit for completing any step in the process'. This
is an important power; as we discuss in more detail shortly, the
Constitution is taciturn about the details of the legislative process and
the rules need to provide those details.

(b)

Establish joint committees to report on s 74 and s 75 Bills;

(c)

Establish a joint committee to review the Constitution at least annually;

(d)

Regulate the business of all the joint committees;

Unlike FC ss 57 and 70, FC s 45 does not place any value-based limits on the joint
rule-making power. When acting together, the NA and the NCOP are not explicitly
required to consider participatory democracy, the representation of minority parties
and so on. Should those limits also apply to the writing of the joint rules? Yes. There
is no reason of principle to exempt the Joint Rules from respecting basic principles of
democracy. Sections 57 and 70 can easily be read to constrain each house's power
to make rules whether it is exercising it individually or in conjunction with the other
house.
In addition to these two direct limits on the rule-making power, there are also
implicit constitutional limits on the rules Parliament can make. Can Parliament make
rules that add requirements to the processes set out in FC ss 74-77? The obvious
answer is: No. But the real answer is more complicated. The starting point is an
obiter remark of the Constitutional Court in Executive Council of the Province of the
Western Cape v Minister for Provincial Affairs and Constitutional Development &
Another.551 The Court was concerned, not with Parliament's rule-making power, but
with the similar power FC s 160(6) assigns municipal councils to make by-laws
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regulating their internal arrangements.552 Interpreting FC s 160(6), the Court
compared it to FC s 57:
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It is clear that [FC s 57] confers a power upon the National Assembly to regulate its
internal proceedings, business and working committees. However, that power must be
read in the context of the other provisions of the Constitution regulating the National
Assembly, such as the regulation of the election and removal of the Speaker and
Deputy-Speaker, the regulation of the voting procedures and quorums in the National
Assembly and the regulation of public access to the National Assembly. In addition, it
should be noted that in the case of the national legislature, the election, appointment
and functioning of what is, in effect, its executive committee, the President and Cabinet,
is fully regulated by sections 83 to 102. Thorough constitutional regulation of provincial
executives is similarly to be found in sections 125 to 141. These provisions make it plain
that the constitutional power of legislatures to regulate the internal proceedings of
committees is a narrow power, not a broad one, and is related not to the executive
committees of these legislatures, but only to other committees entrusted with specific
tasks or portfolios. The power also does not relate to a power to regulate the main
structural components of the legislature, which are fully regulated by the Constitution,
but only to those working committees which either chamber of the legislature may
decide to establish, and also disestablish, from time to time. 553

This is fair enough. The power to make rules certainly does not extend to altering
the constitutional requirements for quorums or votes, nor to controlling the President
and the Cabinet. But, the last sentence is too strongly stated; the rulemaking power
is not limited 'only to those working committees which either chamber of the
legislature may decide to establish'. While Parliament may not alter the 'main
structural components of the legislature', it may (and must) fill in the details that the
broad language of the Constitution leaves open.
A quick look at the Joint Rules or the rules of either house demonstrates this.
While much of the rules are devoted to non-legislative motions and the composition
and functioning of committees — matters the Constitution leaves unregulated —
they also deal in great depth with the intricacies of parliamentary debate and the
legislative process.554 And, as we explained earlier, FC s 45 explicitly recognises that
the Joint Rules can 'determine procedures to facilitate the legislative process' and set
time limits. While this power is not explicitly assigned to the NA and the NCOP when
they act separately, it is necessary for them to function. We provide a few examples
of rules which have nothing to do with committees but which affect the legislative
process. Some of them are obviously permissible, while others could arguably be
said to exceed the legislature's authority.

1. The power to introduce Bills
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FC s 160(6) reads: 'A Municipal Council may make by-laws which prescribe rules and orders for–
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(b) its business and proceedings; and
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553

Executive Council 1999 (supra) at para 100

554
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The Constitution affords all Ministers, Deputy Ministers, Members of the NA and
committees of the NA the power to introduce legislation in the National Assembly. 555
Yet business in the Assembly would likely come to a screeching halt if every one of
the 400 members could demand a full consideration of every one of their pet
legislative projects. The power could easily be abused to tie up the Assembly with
hopeless proposals to prevent it from passing legislation that a minority opposed.
There must be some method to filter the proposals so that the
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Assembly spends its limited time on feasible legislation. The NA Rules provide a
careful filter to achieve just that.556 It could be argued that sifting proposals in this
way limits the constitutional right of members to propose legislation. Or, the
mechanism could be defended as making the right a workable reality.

2. The Joint Tagging Mechanism
Earlier,557 we discussed the Joint Tagging Mechanism — the method by which
Parliament determines what process to follow in passing a Bill. The Constitution does
not require such a process, yet it would be impossible for Parliament to function
without some way to decide how to classify Bills.

3. Certification of constitutionality
NA rule 243(1A) requires that Bills introduced by the executive are certified by the
Chief State Law Adviser as complying with the Constitution and being 'properly
drafted in the form and style which conforms to legislative practice'. While the
legislation may be proceeded with even if the Law Adviser does not certify the
legislation, the Bill cannot proceed until the Law Adviser expresses her opinion. This
extra step is not to be found in the Constitution. Does rule 243(1A) create an extraconstitutional hurdle for the passage of legislation? Or is the NA merely regulating its
internal proceedings?

4. Amendments to constitutional amendments
Earlier,558 we discussed the Constitutional Court's holding in Merafong559 that the
Constitution does not permit amendments to constitutional amendments in the
NCOP. We explained there why that conclusion is inarguably wrong. Without
rehashing that argument, we want to consider the interesting abstract question that
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situation raises. Unlike FC ss 75 and 76, s 74 makes no provision for what happens if
the NA and the NCOP pass different versions of a constitutional amendment. Does
Parliament have the power to create a procedure to deal with that eventuality? The
Merafong Court did not address this question; it denied the NCOP power to propose
amendments without acknowledging the fact that Parliament — in its Joint Rules —
had in fact created a procedure for it to do so. It could be asserted that the absence
of a mediation process in s 74 implies that mediation should not be permitted for
constitutional amendments. On this view, Parliament's attempt to establish a
procedure is unconstitutional. But there is no
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explicit constitutional prohibition on creating a mediation process for s 74 Bills, no
constitutionally prescribed alternative for solving conflicts between the NA and the
NCOP, and no principled reason to prevent the NCOP from proposing amendments.
This view holds that denying Parliament this power merely promotes inefficiency in
the legislative process by forcing Bills that could be passed through mediation to fail
and begin the legislative process afresh.

5. Mixed s 75/76 Bills
As we discussed earlier,560 the Joint Rules make provision for mixed s 75/76 Bills to
avoid the possibility of a tagging mistake. These provisions have (wisely) not been
implemented because of doubts about their constitutionality. While these might
improve the efficiency of the legislative process — by removing the need to split Bills
and the possibility of good faith tagging errors — they do not fit the process devised
by the Constitution for passing legislation.
Hopefully, these examples demonstrate both that Parliament must have
significant power to make rules concerning the legislative process, and that it will
sometimes be difficult to tell whether they have moved from making the
constitutional process work, to re-writing that process. In our view, the best
approach would be twofold. First, a court would ask whether the rule performs a
function that is necessary for the law-making process to work. Second, if it is, then
the rule will be valid, unless it imposes an unreasonably arduous additional obstacle
to passing the legislation. If the rule is not necessary for the law-making process, it
will be invalid unless it imposes a negligible obstacle to passing a law. While that is
by no means a bright line, it is the beginning of a useful standard.
In addition to limiting Parliament to rules that do not add unnecessary
requirements to passing a law, the Legislature must adopt rules that are rationally
related to their function. This requirement is best illustrated by the dictum of a US
Supreme Court case. In US v Ballin, the Supreme Court was confronted with a
disagreement about whether a law had in fact obtained the required majority of
votes.561 The parties disputed the method the House of Representatives used to
count votes. 'The constitution', the Court noted, 'has prescribed no method of
making this determination, and it is therefore within the competency of the house to
prescribe any method which shall be reasonably certain to ascertain the fact.' 562 It
continued:
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[The House] may prescribe answer to roll-call as the only method of determination; or
require the passage of members between tellers, and their count, as the sole test; or
the count of the speaker or the clerk, and an announcement from the desk of the
names of those who are present. Any one of these methods, it must be conceded, is
reasonably certain of ascertaining the fact; and as there is no constitutional method
prescribed, and no constitutional inhibition of any of those, and no violation of
fundamental rights in any, it
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follows that the house may adopt either or all, or it may provide for a combination of
any two of the methods.563

This is really a re-iteration of the standard approach our courts have taken to
rationality — as long as the means is related to the end, courts will not ask if there
was a better way to achieve the end. That principle will undoubtedly apply to any
rules Parliament makes.

(ii) The consequences of non-compliance with the rules
What happens if the NA or the NCOP breaks one of its own rules? There is, again, no
simple answer. First, we need to distinguish between three situations: (a) the rule
only affects MPs; (b) the rule affects third parties; and (c) the rule affects the
legislative process. For each of these situations, a court is likely to take a different
approach both to whether the rule has been violated, and to the consequences of
violation.
When the rule only concerns MPs — such as the suspension of MP De Lille —
courts are likely to defer to Parliament's interpretation of its rules. If the rule affects
third parties — such as a rule governing the testimony of witnesses in committee —
courts will rightly require stricter adherence to the rules. A person who testifies
before Parliament is entitled to have that body obey its own rules. If it fails to do so,
a court will set aside any decision that negatively affects the third party.
The most difficult category consists of rules that deal with the legislative process.
Where a rule is relatively unimportant and non-compliance with it does not affect the
constitutional manner-and-form requirements or make the passage and debate of
the Bill undemocratic, courts should probably let it go. It does not serve anybody if
every minor good faith mistake in interpreting the rules could result in the invalidity
of legislation — and there is no constitutional reason to take that path. However,
where the rules mirror or give effect to a constitutional requirement, the position
may be different. For example, where there is no electronic voting mechanism, the
NA Rules have a complex, multi-step process to count votes. If this process is not
followed, and there is some debate about whether the required number of votes was
cast, it could be argued that the legislation should be set aside. The real reason for
setting the legislation aside is not that it does not comply with the rules, but that
there is doubt about whether it complies with the Constitution.
In addition, wherever Parliament or one of its actors acts in bad faith or
irrationally in interpreting or applying rules, a court will be able to set it aside on the
basis of the rule of law doctrine.

(c) Parliamentary privilege
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FC s 58 provides that cabinet members and members of the National Assembly have
freedom of speech in the Assembly, subject to its rules and orders, and may not be
held criminally or civilly liable for any statements that they make in
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the Assembly or anything arising out of such statements. FC s 71 contains an
equivalent provision for the NCOP. The Constitutional Court has held that the
purpose of such protections is to 'encourage vigorous and open debate in the
process of decision-making. This is fundamental to democracy.'564 In a later
judgment, Mokgoro J wrote:
Immunising the conduct of members from criminal and civil liability during council
deliberations is a bulwark of democracy. It promotes freedom of speech and expression.
It encourages democracy and full and effective deliberation. It removes the fear of
repercussion for what is said. This advances effective democratic government. 565

The importance of the privilege was further confirmed in Speaker of the National
Assembly & Another v De Lille. The Supreme Court of Appeal held in De Lille that the
freedom of speech conferred by FC s 58(1) was a 'crucial guarantee' and that the
remainder of FC s 58 should not be interpreted in a way that would detract from that
guarantee.566
To understand the scope of this privilege, it is useful to ask four questions. First, in
which fora does the privilege apply? Second, to whom does it apply? Third, is there
any speech that it does not protect? Fourth, can a member be subjected to internal
sanctions for speech?
The geographical scope of the privilege has twice been addressed by the
Constitutional Court in the context of s 28(1) of the Local Government: Municipal
Structures Act.567 Since s 28(1) virtually mirrors FC ss 58(1) and 71(1) its
interpretation of this section applies with equal force to privilege in the NA and
NCOP. In Swartbooi the Court held that:
The words 'said in', 'produced before' and 'submitted to' the council taken together are
wide enough to cover all the conduct in the council that is integral to deliberations at a
full council meeting and to the legitimate business of that meeting. 568
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Swartbooi also holds that the privilege will apply to all 'legitimate business' of the NA
and NCOP569 and will apply even to resolutions that are subsequently set aside due
to unlawfulness or unconstitutionality.570
Dikoko v Mokhatla provided a test of the reach of the privilege. Mr Dikoko, a
mayor of a municipality in the North West, was called before a provincial legislative
committee to explain his excessive cell phone bill. At the meeting, he made
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defamatory remarks about Mr Mokhatla, the CEO of the municipality. Mokhatla sued
Dikoko for defamation and the latter claimed privilege. Mokgoro J initially suggested
that the case would raise the difficult issue of whether the privilege covers the
discussion of legitimate legislative business outside of the formal parliamentary
setting. Ultimately, she left the question undecided, as Dikoko's remarks could not
be considered legitimate council business, no matter where they occurred. 571
Although our courts have thus far avoided the issue, it is clearly a difficult one.
We briefly discuss some cases from Canada and New Zealand to demonstrate the
difficulties that can arise. In Stopforth v Goyer the defendant — a minister — made
comments as part of his testimony before a parliamentary committee that defamed
the plaintiff.572 He then repeated those allegations to reporters on the steps of the
legislature. The Ontario High Court held that the later statement was not covered by
parliamentary privilege. A similar situation in New Zealand had a similar result. In
Prebble v Television New Zealand Ltd, the Privy Council held that repeating a
statement made in Parliament to reporters was an 'effective repetition' and
constituted a fresh act of defamation that was not covered by privilege.573 The New
Zealand Court of Appeal has taken the issue even further: if an MP merely refuses to
retreat from defamatory remarks made in Parliament, he can be held liable for
defamation.574 This issue has not arisen in South Africa yet, but it seems that it could
threaten the purpose of parliamentary privilege if MPs were unable to repeat or
defend their remarks outside of Parliament. An MP would be unable to discuss a
statement made in Parliament as part of an ongoing and public debate. As the
Constitutional Court has noted, the purpose of the privilege is to promote free
debate.
The second question is to whom the privilege applies. FC ss 58 and 71 are fairly
explicit: Cabinet members, Deputy Ministers and members of the NA and NCOP. It
does not apply to people outside this list testifying before parliamentary
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committees. In Dikoko the Constitutional Court made it quite clear that these words
could not be read to include anybody not explicitly listed.575
Third, is there any speech that the privilege does not cover? In Swartbooi, the
Court acknowledged the possibility that there could be conduct 'that is so at odds
with the values mandated by our Constitution that … the Constitution … could [not]
conceivably have contemplated its protection' but found it unnecessary to decide
the point.576 In doing so, the Court raised the questions whether a council member
who admitted during council proceedings that they had committed a serious criminal
offence would be protected from criminal proceedings and whether councillors could
attract personal liability by utilising the council's processes for a party political or
other ulterior purpose. While the Court was correct to leave open the possibility that
there may be some situation in which privilege is not
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protected, it must be emphasised that this must only be in highly exceptional
circumstances if the protection is not to be silently eroded through uncertainty
amongst MPs over whether they are protected.
Finally, while FC ss 58 and 71 protect MPs from civil and criminal liability, they do
not exclude the possibility of punishment through Parliament's own rules — FC ss
58(1)(a) and 70(1)(a) make the exercise of freedom of speech subject to the house's
rules and orders. Whether Parliament had the power to suspend a member for what
she said in parliamentary proceedings was the issue in De Lille. De Lille was a
member of the NA who made a statement in the NA suggesting that certain
members of the African National Congress had been informers for the pre-1994
apartheid government. The African National Congress used its parliamentary
majority to pass a resolution of the NA suspending de Lille as a punishment for her
statement.
The Supreme Court of Appeal held that the NA could legitimately exclude
members who were 'disrupting or obstructing its proceedings or impairing
unreasonably its ability to conduct its business in an orderly or regular manner
acceptable in a democratic society.'577 This was inherent in its power to regulate its
own proceedings. However, while it was necessary for Parliament to be able to
suspend members who were disrupting debate, Parliament did not need the power
to suspend a member after the infraction as punishment.578 The Court concluded
that the suspension imposed on de Lille was not authorized by the Constitution itself
nor by any relevant legislation or the rules of the Assembly.579 The resolution was
accordingly held to be void.
This strict reading of FC s 58 is correct. Freedom of speech in Parliament is
essential to the political process. The proper functioning of representative
democracy depends on MPs having the freedom to speak openly in Parliament. Any
issue that is placed beyond the protection of freedom of speech in Parliament is an
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issue that cannot be addressed by the political process. Moreover, if MPs do not
know what they can or cannot say in Parliament without exposing themselves to
internal punishment, they will incline towards self-censorship. Such a sword of
Damocles would undermine deliberative democracy. In order to avoid these
consequences, exceptions to freedom of speech in Parliament must be confined to a
minimum and must be clearly defined. FC s 58(1)(a) and 71(1)(a) address these
concerns by requiring all such limitations to be codified by the NA and the NCOP in
rules which themselves have to be made with due regard to representative and
participatory democracy, accountability and transparency.
In terms of FC ss 58(2) and 71(2), national legislation may prescribe additional
privileges and immunities of the Assembly, the NCOP, Cabinet members,
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members of the Assembly and delegates to the NCOP, beyond those provided by FC
ss 58(1) and 71(1). The Powers, Privileges and Immunities of Parliament and
Provincial Legislatures Act has now fulfilled this role, but has only minimally
extended the privileges and immunities already conferred by the Final
Constitution.580
The Act does, however, specifically permit the suspension of a member as
punishment.581 This solves the authorization problem identified by the Supreme
Court of Appeal in De Lille. It could still be argued that ex post facto punishment
violates FC s 58(1) and the right to freedom of expression. This was the conclusion of
the High Court in De Lille. However, the challenge would have to take the form of a
constitutional challenge to the Act. As discussed above, a court reviewing the Act is
likely to give the legislature a significant degree of deference as it concerns the
internal functioning of Parliament.

17.8 Political Parties
Political parties are integral to the legislative process. They are, ultimately, the
bodies that, through their influence over both Parliament and the executive drive,
direct and determine the legislative agenda and the outcomes of the legislative
process. The role of political parties is particularly intense when one party has a
clear majority in both houses.582 The line between party and government is often
579
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blurred and Parliament loses some of its autonomy and may be perceived as a mere
implementing agent of the ruling party's policies.
Yet how the law should regulate political parties is a very difficult question.
Political parties are the quintessential voluntary association. There is not only a
general constitutional right to association,583 but also a specific right to form a
political party584 and participate in the activities of a political party.585 State
interference in the decisions parties take, or the way they are structured would risk
violating these elemental political rights.
Yet, at the same time, political parties take decisions that are decidedly public in
character. They effectively determine the membership of the legislature by writing
party lists for elections, controlling their own membership and nominating delegates
to the NCOP. They often initiate policy, and have enormous power over the executive
and the legislature concerning the implementation of policy. It would be naïve to
pretend that political parties are just another voluntary association, like a
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chess club, a stokvel or a neighbourhood watch organisation. Political parties are
different and should be treated differently, but where exactly do we draw the line?
Are they private entities like any other voluntary association, unbound by the
strictures that regulate the state? Or are they elements of our constitutional system
of government that bear the same constitutional responsibilities and limitations as
other organs of state? The answer falls somewhere between these two extremes. In
this section we discuss the general role and status of political parties. We then look
at how the Constitutional Court has dealt with their role in the legislative process.

(a) Public or Private
There are several decisions that consider whether political parties are public or
private bodies. Most of them arise in the context of the right to administrative
justice, which is addressed elsewhere in this book.586 No coherent position has yet
emerged as there is significant disagreement at High Court level.
First, in Bushbuck Ridge Border Committee, a local association attempted to force
the ANC (and the governments it controlled) to honour a promise made prior to the
1994 elections to move the area where they lived from the Northern Province (now
Limpopo) to Mpumalanga.587 The ANC had attempted to amend the Interim
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Constitution to that end, but failed to secure the required votes in the NA. The
applicants argued that the ANC's failure to fulfil its promise violated their right to just
administrative action. Kirk-Cohen J easily rejected the claim directed at the ANC: '[I]t
is a political party which did not perform any administrative act, nor could it do so. It
merely made promises, as did all concerned, which promises were of a political
nature.'588
In Marais v Democratic Alliance the court considered whether a decision to strip
the mayor of Cape Town of his membership of a political party — and thereby
remove him from office — constituted administrative action.589 Van Zyl J concluded
that the decision was a purely political one that, despite the public interest in the
outcome, could not be described as administrative action. However, the court
nonetheless set the party's decision aside for failing to comply with the rules of
natural justice.590
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Third, in Van Zyl v New National Party & Others591 — a case that reflects naked
political maneuvering592 — the High Court held that the decision of a political party
to recall a provincial delegate to the NCOP was administrative action under the
Promotion of Administrative Justice Act ('PAJA').593 Van Reenen J concluded that PAJA
applied to all juristic persons — including political parties — who performed
administrative acts as defined in PAJA. The main question was whether the decision
to recall Van Zyl was 'public'. The Judge reasoned that the decision to recall 'has an
influence on how the NCOP; the delegations of the respective provinces; and the
joint committees on which delegates may serve, are constituted and may affect the
manner in which those bodies perform their functions and duties, and that in turn
may impact upon the interests of the community on provincial and national levels.
Accordingly the exercising of that authority has a strong public component.'594
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While Marais and Van Zyl support the proposition that that decisions of political
parties that impact on who holds public office are 'public', the disclosure of who
funds political parties is not, according to Institute for Democracy in South Africa &
Others v African National Congress & Others, a public issue.595 IDASA — an NGO
working in support of good government — wanted to use the Promotion of Access to
Information Act ('PAIA')596 to force the four main political parties to disclose records
of the donations they had received. One of the questions the High Court had to
answer to decide the claim was whether political parties were public or private
bodies in terms of PAIA.597 The Act defined public bodies as including any
'functionary or institution when — (i) exercising a power or performing a duty in
terms of the Constitution or a provincial constitution; or (ii) exercising a public power
or performing a public function in terms of any legislation.' The important word here,
as Griesel J noted, is 'when'. PAIA later makes explicit598 that an institution can be
public with respect to certain functions, but private regarding other actions. The
IDASA Court concluded that, with respect to soliciting and receiving donations,
political parties were acting entirely as private, voluntary associations. 599
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'Such activities, insofar as they relate to the private funding of political parties, are
not regulated by legislation. The respondents are, accordingly, entirely at liberty to
generate an income from any lawful means, including donations, soliciting
contributions from members, the sale of merchandise, the realisation of
investments, and the like.'600
IDASA nicely demonstrates the current position: some activities of political parties
are 'public', others are not. This is likely to be the case whether the challenge is
based on PAJA, PAIA, other legislation, or the Constitution. Political parties occupy a
strange hybrid position between a private voluntary association and organ of state.
The law needs to recognise both faces — public and private. The courts have yet to
develop a full theory identifying which powers or functions are public and which are
private. And we do not attempt to do so here. It is an issue that is likely to be
decided, to indulge in cliché, 'one case at a time'.

(b) The Role of Political Parties in the Legislative Process
While the previous section considered the general question of the nature of political
parties and how the law regulates their actions, this section looks at the relationship
595
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between parties and the legislature. Some of the most contentious political struggles
in recent years have raised the complicated relationship between the ANC as a
political party, the ANC-led government, and the political strucutres that mediate
and dictate the actions and policies of both the party and the state. The Court has
uniformly declined to police the boundary between party and legislature.
When the Constitutional Court considered the challenge to floor-crossing
legislation in United Democratic Movement,601 the applicants argued that the
legislation was irrational because its purpose was to promote the interests of the
ANC and the New National Party. The Court was not impressed. In its view, the
argument improperly 'equate[d] purpose with motive.'602 Courts, it held, should not
be 'concerned with the motives of the members of the legislature who vote in favour
of particular legislation'.603 In hewing to a clear separation between law and politics,
the Court defined its role as confined to determining whether the legislation itself is
constitutional.
In Glenister I the Court rejected an argument that it should intervene to prevent
Parliament from considering a Bill on the basis that the Bill was introduced by
Cabinet on the instruction of the ruling party.604 The applicant contended that the
purpose of abolishing the Directorate of Special Operations (better known as 'the
Scorpions') was its success in prosecuting corruption within the ruling party. This
allegation was not enough to move the Court to action. '[T]here is nothing wrong,'
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Langa CJ wrote, 'in our multi-party democracy, with Cabinet seeking to give effect to
the policy of the ruling party.'605
A similar issue arose in Merafong.606 The challengers alleged that the facilitation
of participation by the Gauteng Provincial Legislature was a charade because the
issue invoked in the proposed legislation had already been decided by the ANC
National Executive Committee ('NEC'). The NEC had allegedly instructed its
members in Parliament and the provincial legislatures to vote in favour of the
proposed change. The Court took a slightly different approach.
The Court did not reject this submission outright. Van der Westhuizen J held, first,
that the community had failed to prove that the members present at the hearings
601
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were not open to their concerns. He also held that public participation does not
mean that 'the views expressed by the public are binding on the legislature if they
are in direct conflict with the policies of Government.'607 However, finding that the
public's views are not binding 'is not the same as cynically stating that the
legislature is not required to keep an open mind when engaging in a process of that
kind. Public involvement cannot be meaningful in the absence of a willingness to
consider all views expressed by the public.'608 The Merafong Court's holding implies
that legislators have a duty to be willing to consider views opposed to the views of
the party they represent. Of course, this duty is extremely difficult, if not impossible,
to enforce.609 However it does suggest that the Court now possesses a more
nuanced vision the relationship between parties and Parliament.
One of the Court's more recent direct examination of the ANC's influence on
Parliament — Poverty Alleviation Network610 — also concerned provincial boundary
legislation, and seems to close down some of the space left open in Merafong
(although in a different doctrinal context). As discussed earlier, 611 Matatiele
Municipality had been moved from KwaZulu-Natal to the Eastern Cape. The Court
found that the KwaZulu-Natal provincial legislature had not met its constitutional
obligation to facilitate public involvement and struck the law down. The legislature —
in line with the ANC policy on the matter — duly passed the legislation again, 612 this
time following the correct procedure. The people of Matatiele again took their case
to the Constitutional Court. They argued that the law was irrational because the
legislators simply voted as they were instructed by the ANC. Rehashing the Court's
reasoning in UDM and Merafong, Nkabinde J complained that the 'argument requires
the Court to go behind the rationally enacted constitutional
RS3, 05-11, ch17-p111

amendment and investigate the motives of Parliament and the ruling party. This the
Court cannot do.'613 She continued:
The Court cannot concern itself with the individual motives of legislators. There is good
reason for this: if the Court preoccupies itself with what precedes the passing of the
legislation (the motive), to the exclusion of its actual purpose, it would fail to focus on
the proper object of the enquiry, which is the rationality of the legislation and not
necessarily the motives of those who enacted it. 614
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Together, UDM, Glenister I, Merafong and Poverty Alleviation Network paint a picture
of a Court unwilling to ensure that the legislatures retain some autonomy from the
ruling party's internal decision-making bodies. While it would probably prefer parties
to afford legislators some leeway, it will not prevent a party from forcing its
members in the country's legislative bodies from adhering to party discipline.
Sujit Choudhry has recently argued that these cases 'reflect[ ] the Court's
inadequate understanding of the concept of a dominant party democracy, its
pathologies, the pressure it puts on what is otherwise a formally liberal democratic
system because of the lack of alternation of power between political parties, and
how this pressure is generating constitutional challenges.'615 He has suggested an
alternative set of doctrines that would afford the Court a central role in regulating
the relationship between party and state.
South Africa, Choudhry argues, is a dominant party democracy — a democracy
where one party retains power for a significant period of time. 'Dominant party
democracies', he argues, 'display a characteristic set of pathologies:'
(a)

the use of public resources by dominant political parties as political [resources] to
distort electoral competition;

(b)

deliberate attempts by dominant parties to change the rules of electoral
competition to fragment opposition parties and diminish their ability to offer a
credible alternative;

(c)

the erosion of federalism to undermine the ability of opposition parties to form
governments at the sub-national level and deploy the political resources provided
by incumbency to enhance their competitiveness at the national level;

(d)

the subordination of the parliamentary wing of a dominant political party to its
non-parliamentary wing, thereby shifting politics into the party and out of the
legislature, diminishing the central role of the legislature in national political
life.616

All of these practices are present — to varying degrees — in South Africa.
Choudhry argues that the Constitutional Court should play a strong role in trying
to avoid the dangers of dominant party democracy. He suggests five doctrines that
the Court could employ to achieve that end. First: 'anti-domination'. This doctrine
would outlaw 'any exercise of public power that has as its principal goal the
preservation, enhancement or entrenchment of the dominant status of a dominant
political party.'617 UDM is an example of this phenomenon because floor-crossing
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was designed — at least in part618 — to increase the ANC's majorities in the national
and provincial legislatures. Although the Court was rightly hesitant to examine
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legislators' motives in all cases, Choudhry's anti-domination doctrine is limited to
laws which are motivated by a desire to entrench the power of the dominant party.
Second, Choudhry argues that courts should not permit the dominant party to
capture independent institutions. In a dominant party democracy, independent
institutions prevent abuse of power by the ruling party by taking decisions that
would otherwise be taken by the state. The role of courts is to 'focus their efforts on
strengthening and buttressing the institutional structures that check partisan abuse
in dominant party democracies, as opposed to checking those individual abuses
themselves.'619
Third, the non-usurpation doctrine aims to prevent elected representatives from
having all of their actions determined by unelected structures and members of the
party. Merafong and Poverty Alleviation Network are, on Choudhry's telling,
examples of this unwelcome phenomenon. 'The real problem', he contends, 'is not
abdication; it is the seizure of public power. The purpose of the [non-usurpation]
doctrine is to protect public officials who are democratically elected, and through
them, the democratic process, from unelected party officials who lack democratic
legitimacy and attempt to usurp and wield public power.'620 The Constitutional Court
should, Choudhry argues, have relied on this doctrine — rather than public
participation or rationality — to invalidate the ANC's attempt to instruct legislators
how to vote on the boundary amendments. While enthusiastic about this doctrine in
theory, Choudhry notes that the evidentiary difficulties of determining who took a
decision will cause courts to under-enforce the doctrine. 621
Finally, Choudhry takes on cadre deployment. In his view, the ultimate evil of the
ANC's dominance is the deployment and removal at whim of its members from
legislative and executive posts. The ANC's power to dictate to MPs and MPLs how to
vote ultimately 'depends on the threat of deployment, and redeployment, to be
effective. If political office-holders do not toe the party line, they can be removed by
the ANC NEC, and replaced with cadres who will be compliant. Thus, dictation
presupposes deployment.'622 Choudhry's opposition to cadre deployment takes two
forms: anti-seizure and anti-centralisation. Drawing on decisions of the German
Constitutional Court,623 he argues that cadre deployment 'directly rob[s] voters of
their power', because '[i]nstead of voters electing MPs through their inclusion
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in a list, MPs can be removed and appointed by the ANC NEC.'624 The anti-seizure
doctrine would find the ANC's statutory power to deploy MPs unconstitutional. The
anti-centralisation doctrine applies the anti-seizure doctrine to the provinces. The
anti-centralisation doctrine recognises that the Constitution's commitment to 'cooperative government' between distinct spheres or levels of government is
undermined by the concentration of power that should be held by the majorities of
provincial legislatures in a single, unelected, national body: the ANC NEC. 625
Choudhry offers a coherent and comprehensive alternative to the Court's current
evasion of the problem of continued ANC dominance of the political scene. We
remain agnostic about whether his approach is, all-things-considered, to be
preferred. While attractive, it has significant weaknesses. First, were the Court to
enforce these doctrines in the manner that Choudhry suggests, it would place itself
on a direct collision course with the ANC. That may put the Court's very existence at
risk. Second, all Choudhry's doctrines rely on clear evidence of who took a decision
or why the decision was taken. That will often be impossible to determine with any
certainty. A court — while generally sympathetic to Choudhry's concerns — may feel
unable to assume that the ANC or the legislature has acted with a nefarious motive
unless there is unquestionable proof. Third, Choudhry's approach means that
practices that are permissible in a competitive political environment become threats
to democracy when one party controls all the levers of power. There are sound
interpretative reasons to believe that the Constitution should remain constant no
matter what the current balance of political power might be.
Finally, several of Choudhry's doctrines — particularly the anti-domination
doctrine — could themselves be seen as anti-democratic. When an overwhelming
majority of the population places their votes and their faith in a party, does it really
promote democracy for an unelected judiciary to put obstacles in its way? Our
objection does not simply re-hash the counter-majoritarian chestnut. Choudhry's
thesis is not merely that courts should apply the law and if that thwarts the ruling
party, so be it. His thesis is that the courts should actively interpret the law so as to
try and curb the power of a dominant party: The stronger the democratic mandate,
the more courts are justified in hindering it. Can Choudhry's suspicion of centralised
control really be reconciled with our proportional representation, list-based electoral
system where voters vote for the party — with all its policies, structures and
leadership — rather than individual candidates?626 While we take no stand, that is a
possible troublesome implication.
Despite our skepticism regarding both the practical utility and the substantive
virtue of the Choudhry doctrine, in 2011 the Court indicated that it might be willing
at least to start down that path. In Glenister II, a narrow majority of the
Constitutional Court held that the Constitution imposed a duty on the legislature
RS3, 05-11, ch17-p114
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to enact an independent corruption-fighting body.627 The decision needs to be
understood against the political background that led to the challenge. The original
anti-corruption body — the Scorpions — was housed in the National Prosecuting
Authority. It investigated several high-ranking ANC officials, including Jacob Zuma. It
was accused — not without possible justification — of being used as a political
weapon by one faction against another within the ANC. When Zuma won the ANC
presidency from Thabo Mbeki at the 2007 ANC Polokwane Conference, one of the
primary resolutions of the ruling party was to abolish the Scorpions. They were
ultimately replaced with a new body called 'the Hawks'. The Hawks, unlike the
Scorpions were located in the South African Police Service.628 Hugh Glenister — a
concerned businessman — challenged the legislation on various grounds.
While the Court rejected public participation629 and rationality challenges, the
majority accepted the argument that the legislation violated the government's s 7(2)
duty to respect, protect and promote the Bill of Rights. Moseneke DCJ and Cameron J
held that s 7(2) requires the government to establish an independent unit to fight
corruption. In their view, the Hawks were insufficiently independent. We discussed
the wisdom of the Court's use of s 7(2) above.630 Here, we consider the details of the
majority's views on the Hawks' independence.
There were two primary reasons why the Glenister II Court found the Hawks'
structural guarantees of independence inadequate. First, the security of employment
was insufficiently guarded. In sum: 'the lack of employment security, including the
existence of renewable terms of office and of flexible grounds for dismissal that do
not rest on objectively verifiable grounds like misconduct or ill-health, are
incompatible with adequate independence. So too is the absence of statutorily
secured remuneration levels. We have further found that the appointment of its
members is not sufficiently shielded from political influence.'631
Second, the Court's 'gravest disquiet' lay with the political oversight of the Hawks.
The legislation empowered a Ministerial Committee to set policy guidelines for the
Hawks. While it acknowledged that the Committee could issue perfectly innocent
guidelines, it was also possible that the guidelines could 'specify categories of
offences that it is not appropriate for the [Hawks] to investigate — or, conceivably,
categories of political office-bearers whom the [Hawks] is prohibited from
investigating.'632 In the clearest suggestion that the history of corruption
investigations of senior government officials was playing on their minds, Moseneke
DCJ and Cameron J wrote:
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It cannot be disputed that those very political executives [on the Ministerial Committee]
could themselves, were the circumstances to require, be the subject of anti-corruption
investigations. They "oversee" an anti-corruption entity when of necessity they are
themselves part of the operational field within which it is supposed to function. 633

The majority could easily have said that they should presume that the power to
issue guidelines would not be abused. The Court's heightened suspicion can best be
explained by a fear that the political elite would exploit the power for its own ends.
That makes the finding a classic example of Choudhry's 'anti-capture' and 'antidomination' doctrines in action. Glenister II must encourage those who hope that the
Court can be an effective tool to manage the ANC's continued political dominance
nationally and the DA's control of the Western Cape.
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