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10.1 Introduction*
Democracy is a noun permanently in search of a qualifying adjective. The core idea
— that decisions affecting the members of a political community should be taken by
the members themselves, or at least by elected representatives whose power to
make those decisions ultimately derives from the members — is more or less
settled. Even this relatively simple statement, however, does not fit many political
systems that are widely regarded as democratic. Constitutional democracies by
definition immunize certain decisions from popular control, but are not undemocratic
for that reason alone.1 And liberal democracies, by restricting the legitimate scope of
collective decision-making, define the boundary between public and private power in
a way that, for social democrats, seems to ignore the impact of certain types of
private decision on the wider political community. But in this case, too, few would
deny that liberal democracies are nevertheless democratic.2
Adding to the complexity is political theory's propensity, every five years or so, to
add a new qualifying adjective to the mix in an attempt either to describe existing
democratic systems more accurately or to set out an ideal form of democracy to
which existing systems should aspire. In this way, the traditional lexicon of liberal v
social and direct v representative democracy has been expanded by such terms as

1

For the democratic objection to judicial review, see § 10.2(d) infra.

2

There is, of course, plenty of room for debate about whether such systems could be made more
democratic when measured against an idealized conception of democracy. See § 10.2(c) infra.

'pluralist',3 participatory,4 'deliberative',5 'associative',6 'consociational',7 'reflective'8
and, inevitably, 'radical'9 democracy.
When the preamble to the Final Constitution declares as one of its objectives the
establishment of 'a society based on democratic values', one may therefore be
*

I would like to thank Amelia Vukeya and Ryan Babiuch for their research assistance, Lourens du
Plessis for helping me to understand the normative weight to be given to the preamble, Danie
Brand for agreeing at short notice to respond to a draft version of this chapter at the March 2006
CLOSA Public Lecture Series, and Stu Woolman for his (non-Native) intellectual support and
encouragement.
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forgiven for mouthing a respectful 'yes, but'. Like meat and poison, democracy has a
way of meaning different things to different people.10 At a purely textual level, the
word democracy, when used in the Final Constitution, is qualified by four adjectives:

3

See RA Dahl Dilemmas of Pluralist Democracy (1982) 1 (Arguing that 'the fundamental problem of
pluralist democracy' is that 'autonomous organizations' are necessary to the democratic process,
but may also work against the public good and 'weaken or destroy democracy'.)

4

See C Pateman Participation and Democratic Theory (1970); CB Macpherson The Life and Times of
Liberal Democracy (1977) 93-115.

5

See J Habermas Between Facts and Norms: Contributions to a Discourse Theory of Law and
Democracy trans W Rehg (1996); A Gutmann & D Thompson Democracy and Disagreement
(1996); J Elster (ed) Deliberative Democracy (1998); S Macedo (ed) Deliberative Politics: Essays on
Democracy and Disagreement (1999).

6

See P Hirst Associative Democracy: New Forms of Economic and Social Governance (1994)(Arguing
that late-twentieth-century representative democracy needs to be supplemented by self-governing
voluntary associations.)

7

See A Lijphart Democracy in Plural Societies: A Comparative Exploration (1982)(Examining a form
of democracy in which elites in a pluralist society co-operate in the interests of stable democratic
government.)

8

See R Goodin Reflective Democracy (2003).

9

See D Trend Radical Democracy: Identity, Citizenship, and the State (1996); C Mouffe 'Radical
Democracy: Modern or Post-modern?' in A Ross (ed) Universal Abandon? The Politics of
Postmodernism (1988) 41-44 (Describing the project of radical democracy as being an attempt to
'expand [democracy's] sphere of applicability to new social relations'.)

10

Cf Plato The Republic (2nd Edition, trans D Lee 1974) Book VIII.557d (Democracy is 'just the place
to go constitution-hunting'.)

'representative',11 'participatory',12 'constitutional',13 and 'multi-party'.14 And
democracy itself is variously used to mean a system of government,15 a form of
society,16 a principle,17 and a set of values.18 Democracy is, at one point, also
referred to as a 'culture' that can be 'deepen[ed]' by the adoption of 'Charters of
Rights'19— the very antithesis of democracy if the core idea is left unqualified.
Given that the various forms of democracy in political theory are either ideal
types or deliberately partial accounts of what this term means, it is not surprising
that the Final Constitution should have hedged its bets in this way — to have chosen
as its blueprint just one of the existing 'models'20 of democracy would have been
artificial and unnecessary. Instead, what the Constitutional Assembly did was to
sketch the contours of a peculiarly South African form of democracy, leaving it to the
legislature and the judiciary to fill in the details. The task that this chapter sets itself
is to describe those contours and, where possible, to identify sharp edges and hard
boundaries that may be said to constitute South African democracy's justiciable
core.
The chapter begins by distinguishing the most important forms of democracy in
political theory — direct and representative democracy — and then discusses some
of the main contemporary accounts of representative democracy, modern
democracy's pre-eminent form. The central tension running through contemporary
democratic theory, it is argued, is the tension between theories that purport to offer
strictly descriptive accounts of actually existing democracy, and normative accounts
that seek to extend our understanding of the ideal form of democracy in the modern
nation-state. This theoretical distinction tracks a distinction between a shallow and a
deep conception of democracy that is also present in South African constitutional
law.

11

FC ss 57(1)(b), 70(1)(b), 116(1)(b).

12

FC ss 57(1)(b), 70(1)(b), 116(1)(b).

13

FC s 181(1).

14

FC s 236.

15

FC ss 1(d), 152(1)(a).

16

FC preamble and ss 36(1), 39(1) (a), 59(2), 72(2), 118(2).

17

FC s 195(1).

18

FC preamble and ss 7(1), 195(1).

19

FC s 234.

20

On use of 'models' in this context, see D Held Models of Democracy (2nd Edition, 1996) and
Macpherson (supra) at 3 (Defining the term 'model' when used in this context as 'a theoretical
construction intended to exhibit and explain the real relations, underlying the appearances,
between or within the phenomena under study'.)

§ 10.3 analyses the express references to democracy in the Final Constitution and
the case law interpreting these provisions. Although the express references do not
tell us all that there is to know about the Final Constitution's conception of
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democracy, they nevertheless provide a useful starting point. Cases turning on these
references have required the courts to define the term 'democracy' in different
contexts, and in this way a considerable body of black letter law has begun to
develop.
§ 10.4 builds on this analysis by examining the case law in relation to a group of
fundamental rights that both democratic theory and the courts suggest is integral to
the Final Constitution's conception of democracy. The particular rights examined are
the right to freedom of expression, political rights, and socio-economic rights. Cases
decided under these rights frequently comment on the place of the right in the Final
Constitution's overarching scheme for South African democracy, and therefore tell us
more about what that scheme entails.
In conclusion, § 10.5 converts the assessment of the Final Constitution's
conception of democracy in § 10.3 and § 10.4 into a statement of the principle of
democracy in South African constitutional law. Despite the contested nature of
democracy in political theory, it is possible to state this principle in a fairly precise
way. The main argument in § 10.5 is that, while the principle of democracy
discernible in the constitutional text is unquestionably a deep one, the courts have
not always given effect to this principle, often preferring a shallower interpretation in
politically sensitive cases. This does not yet mean that the principle of democracy
discernible in the constitutional text needs to be restated, but it does call for a reexamination of the importance of this principle in cases in which the political stakes
are high.

10.2 Democracy in political theory
The overview of democracy given in this section is necessarily truncated, and does
not pretend to offer any original insights into the theoretical tradition here
described.21 Rather, the aim of this section is to give some indication of the ideas
that lie behind the main forms of democracy in political theory, focusing on those
forms to which express or implied reference is made in the Final Constitution. In the
absence of any detailed judicial treatment of this issue, it is necessary to attempt at
least a thumbnail sketch of the terrain, and to refer the reader to the literature for
further study.
The secondary aim of this section is to create a normative framework from which
to assess the South African courts' treatment of democracy in the cases discussed in
§ 10.3 and § 10.4. The Final Constitution's vision for South African democracy is both
an amalgam and a particularization to South African conditions of the various forms
of democracy in political theory. Without knowing what those forms are, it is
impossible to understand the theoretical approaches on which the Final Constitution
draws or the contribution it makes to our understanding of how the democratic ideal
may be realized in practice.
The section starts by setting out the two most basic forms of democracy
identified in political theory — direct and representative democracy. These two
21

For one of the most comprehensive accounts, see D Held Models of Democracy (2nd Edition,
1996).
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forms are based on a simple empirical distinction between political systems in which
the people rule themselves and systems in which the expression of the people's will
is mediated by their elected representatives. As an actually existing political system,
direct democracy is very rare. Indeed, this form of democracy is said to have existed
as a fully functioning system only in the fifth-century BC, in the city-state of Athens,
and in certain other isolated and relatively short-lived polities.22 Direct democracy
nevertheless remains an important form of democracy in political theory, as a
normative ideal, and also because aspects of this form of democracy can be seen in
the provision made in modern democratic constitutions for referenda, the right to
freedom of assembly and greater citizen participation in local government.
With these exceptions, all modern democracies are essentially representative in
form, meaning that their commitment to the democratic ideal consists in the
arrangements they make for elected representatives to take collective decisions on
citizens' behalf, and the institutions through which citizens exert control over their
elected representatives. When contemporary democratic theorists present
alternative models of democracy, therefore, they generally do not mean to contest
the place of representative democracy as the pre-eminent modern form of
democracy, but rather to stress different aspects of democracy, either as a
normative correction on the representative model, or as an attempt more accurately
to describe its actual mode of operation. As indicated in § 10.1, the list of these
contemporary accounts is long and ever growing. From among this list, however,
three forms have emerged as the most important: pluralist, participatory and
deliberative democracy. In addition to these three, constitutional democracy has, in
the last thirty years or so, begun to receive increasing attention as a distinct form of
democracy in its own right, one that may contain some or all of the elements of the
other forms, but which nevertheless has unique features that are worthy of separate
categorization.

(a) Direct democracy
Direct democracy may be defined as a system of government in which major
decisions are taken by the members of the political community themselves, without
mediation by elected representatives. As noted above, such a system has only ever
existed in its pure form in the ancient city-state of Athens and certain other isolated
and relatively short-lived polities. As a normative ideal, however, direct democracy
figures in the influential contributions to democratic theory made by Jean-Jacques
Rousseau, Karl Marx and Friedrich Engels.23 It is also possible for direct democracy to
be implemented in subsidiary institutions within an overarching system of
representative democracy.
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The received account of Athenian direct democracy, though in certain respects
'conjectural',24 is that, in the fifth century BC, this form of democracy was practised
22

The other examples of actually existing direct democracy typically given in the literature are the
medieval Italian city-states, the Paris Commune of 1871, and contemporary New England town
meetings (particularly in Vermont). See Dahl On Democracy (supra) at 110-112.

23

See D Held Models of Democracy (2nd Edition, 1996).

24

See D Lee 'Translator's Introduction' in Plato (supra) at 9, 26.

in a city-state comprised of about 30 000–45 000 citizens.25 Since neither slaves nor
women were counted as citizens, the Athenian system was not democratic in the
modern sense. Nevertheless, it is held up as a unique historical example of a system
in which fundamental political decisions were taken directly by the citizen body, or
Assembly. The Assembly met about 40 times a year with quorum of 6 000. 26 Routine
business, including the setting of the agenda for Assembly meetings, was
undertaken by a Council of Five Hundred, split into ten Committees of 50. The
Committees were not representative bodies as such since election to them was by
lot, restricted to one year at a time, and to two years per citizen in total.27 Athenian
democracy also had no bureaucracy in the modern sense of a permanent class of
people responsible for implementing (and thereby capable of influencing) policy.
Rather, all decisions were taken by the Assembly after deliberation in plenary
session.
The Athenian model of democracy was famously attacked by Plato in The
Republic.28 After identifying democracy as one of four 'imperfect' forms of society,
Plato dialogically describes how democracies emerge from the collapse of
oligarchies, 'when the poor win, kill or exile their opponents, and give the rest equal
civil rights and opportunities of office'.29 These, by modern standards, fairly welcome
events are sarcastically dismissed by Plato as the harbingers of a political system in
which everyone is free to do what they like, and in which leaders respond to the
whims of the people at the expense of the public interest. 'Democracy,' Plato writes,
'doesn't mind what the habits and backgrounds of its politicians are; provided they
profess themselves the people's friends, they are duly honoured . . . It's an
agreeable anarchic form of society, with plenty of variety, which treats all men as
equal, whether they are equal or not.' 30
Elements of the direct democratic model were revived in the Italian city-republics
of the sixteenth century,31 but the sheer size and complexity of the modern nationstate has militated against the survival of this model as an actually existing political
system. Nevertheless, direct democracy remains an important theoretical construct,
most notably in the work of Rousseau, Marx and Engels.32 Rousseau's Social
Contract, first published in 1762,33 attempted to revive the ideal of direct
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Ibid; Held (supra) at 15.

26

Held (supra) at 21. Lee writes that the Assembly met 'in theory . . . ten times a year; in practice a
good deal more often, though probably never more than once a week'. Lee (supra) at 26.

27

Lee (supra) at 27.

28

See Held (supra) at 29.

29

Plato (supra) at Book VIII.557a.

30

Ibid at Book VIII.558c.

31

Held (supra) at 40-43.

32

Ibid at 33-34.

democracy even as the conditions for its practical realization were fast disappearing.
Under the influence of his experience of Geneva, a 'city-state of peasant
proprietors',34 Rousseau argued that, since the central value of democracy was the
educative process undergone by citizens in the course of participating in collective
decision-making, any system that did not give citizens a direct role in such decisionmaking was not truly democratic. Although his argument has been misunderstood as
requiring the totalitarian submission of the individual interest to the 'general will', 35
revisionist accounts of Rousseau's work have re-emphasized the liberal leanings of
his core idea, namely, that direct participation in collective decision-making allows
individuals to see the way in which their sectarian interests are ultimately best
served by the pursuit of the public interest.36 In Rousseau's famous and controversial
phrase, citizens can in this way be 'forced to be free'. 37
This view of the central value of citizen participation necessarily drew Rousseau
into a rejection of representative democracy. In his words:
Sovereignty cannot be represented, for the same reason that it cannot be alienated; its
essence is the general will, and will cannot be represented — either it is the general will
or it is something else; there is no intermediate possibility. Thus the people's deputies
are not, and could not be, its representatives; they are merely its agents; and they
cannot decide anything finally. Any law which the people has not ratified in person is
void; it is not law at all. The English people believes itself to be free; it is gravely
mistaken; it is free only during the election of Members of Parliament; as soon as the
Members are elected, the people is enslaved; it is nothing. In the brief moments of its
freedom, the English people makes such a use of that freedom that it deserves to lose
it.38

In this characteristically uncompromising passage, Rousseau's devotion to the ideal
of citizen participation leads him to dismiss representative democracy as a sham, a
mere illusion, in which citizens pretend to themselves that they exercise control over
their elected representatives, but in which, in reality, they hand over control of
collective decision-making to people who do not necessarily have the public interest
at heart.
Like Rousseau's city-state of Geneva, Marx and Engels used an actually existing,
albeit short-lived, example of direct democracy — the Paris Commune of 1871 — to
inform their theoretical understanding of what an ideal form of democracy might
look like.39 In The Civil War in France, Marx eulogized the
33

This chapter refers to the 1968 Penguin edition.

34

Pateman (supra) at 27.

35

The most famous example of this is Isaiah Berlin's charge that Rousseau's model has 'tyrannical
implications'. See Held (supra) at 61 referring to I Berlin Four Essays on Liberty (1969) 162-64.

36

See, especially, C Pateman Participation and Democratic Theory (1970).

37

Rousseau (supra) at 64.

38

Ibid at 141 (partly quoted in Held (supra) at 58).

39

In his Introduction to Marx's The Civil War in France (1891)(reprinted in the Lawrence and Wishart
edition of Karl Marx and Friedrich Engels: Selected Works (1968) 237), Engels referred to the Paris
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organizational structure of the Paris Commune as follows:
The Commune was formed of the municipal councillors, chosen by universal suffrage in
the various wards of the town, responsible and revocable at short terms. The majority of
its members were naturally working men, or acknowledged by representatives of the
working class. The Commune was to be a working, not a parliamentary, body, executive
and legislative at the same time.40

Marx's rejection of the liberal doctrine of separation of powers, which is implicit in
this passage, is elsewhere made explicit. In reflecting on the Paris Commune's
unfulfilled plans for expansion of the model on a national scale, for example, Marx
wrote:
The judicial functionaries were to be divested of that sham independence which had but
served to mask their abject subserviency to all succeeding governments to which, in
turn, they had taken, and broken, the oaths of allegiance. Like the rest of public
servants, magistrates and judges were to be elective, responsible, and revocable. 41

Although the Paris Commune lasted for only two months, and never attained the
status of national government, Marx speculated that the model could have been
extrapolated on a national scale in France by the formation of similar communes in
all the major urban and rural centres, unified under a 'Communal constitution'.42
Dispensing with representative government,43 the proposed system would have
operated by direct election to local communes, with the communes in turn electing
representatives to central political organs.44
Though not unworkable as a form of party-political organization,45 the model of
the Paris Commune, when translated into a system of government, is incompatible
with representative democracy and the liberal doctrine of separation of powers. By
stipulating that all state institutions should be directly accountable to the

Commune as a practical example of what the desired 'dictatorship of the proletariat' might look
like. Ibid at 247. According to Engels, the Commune's most significant decisions, during its short
period in power from 28 March to 28 May 1871, were that it 'filled all posts — administrative,
judicial and educational — by election on the basis of universal suffrage of all concerned, subject
to the right of recall at any time by the same electors', and that it restricted the wages of
administrative officials to the same level as the wages received by 'other workers'. Ibid at 246.

40

Marx The Civil War in France (supra) at 274.

41

Ibid at 275.

42

Ibid.

43

Marx's rejection of representative government is very reminiscent of Rousseau: 'Instead of deciding
once in three or six years which member of the ruling class was to misrepresent the people in
Parliament, universal suffrage was to serve the people, constituted in Communes . . .'. Marx
(supra) at 275.

44

See Held (supra) at 145 (Describing this system of government as one in which the people rule
through a "'pyramid" structure of direct (or delegative) democracy'.)

45

See Macpherson (supra) at 112-14.

electorate,46 Marx and Engels excluded the possibility of horizontal checks and
balances between state institutions. They also placed tremendous faith in the
capacity of human beings to pursue long-term political projects over time.
The fundamental difficulty faced by all theories of direct democracy is the sheer
complexity of collective decision-making in the modern nation-state. As noted
above, Rousseau's model was constructed in deliberate denial of the changing social
and economic circumstances of eighteenth-century Europe. From the perspective of
the twenty-first century, his rejection of the legitimacy of representative decisionmaking seems quaint and other-worldly. In the same way, the
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failure of the communist states in Eastern Europe, which were at least in theory an
attempt to implement the Marxist-Leninist model of direct democracy, has been
attributed in part to the inability of these states in the end to compete with the postindustrial, technologically advanced states of Western Europe and North America.
The ideal of direct democracy, of course, survives in a subsidiary form in many
modern constitutions, most notably in the right to freedom of assembly, and the
provision made for the holding of referenda and a greater degree of citizen
participation in local government. In the United States, for example, institutional
provision is made for three kinds of direct democracy: the initiative (in terms of
which a prescribed minimum number of voters may file a petition proposing
legislation or a constitutional amendment); the referendum (in terms of which state
legislatures may put a legislative proposal to voters for their approval); and the
recall (in which a prescribed minimum number of voters may file a petition
demanding that the continued tenure in office of an elected public official be put to
the vote).47 Other modern constitutions contain similar arrangements.48 The role and
influence of all these institutions, however, is carefully circumscribed, and their
presence generally does not detract from the representative thrust of the main
institutional arrangements.

(b) Representative democracy
Representative democracy is typically justified as a concession to the impossibility of
achieving direct democracy in the modern nation-state.49 This justification masks
two curiosities about representative democracy that are worth noting: (a) the
emergence of this form of democracy as an actually existing system of government
is a surprisingly recent phenomenon, dating back to the emergence of liberal
democracy in the late eighteenth century, and reaching its current form only in the
first quarter of the twentieth century; and (b) many of the theoretical accounts of
representative democracy, though beginning with the traditional, pragmatic
justification, ultimately defend a conception of democracy in which the modern

46

Held (supra) at 146.

47

See TE Cronin Direct Democracy: The Politics of Initiative, Referendum and Recall (1999) 2.

48

See, for example, FC ss 84(2)(g) and 127.

49

See, for example, JS Mill 'Considerations on Representative Government' in JS Mill On Liberty and
Other Essays J Gray (ed) (1991) (Mill 'Considerations') 203, 248.

nation-state is a necessary condition for, rather than a practical constraint on, the
achievement of 'true' or 'genuine' democracy.
As to the first point, most accounts place the rise of liberal democracy (and
representative democracy as its practical embodiment) at the end of the eighteenth
century.50 Between this time and the direct democracy practised in the city-state of
Athens there was a long period during which democracy all but
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disappeared as an actually existing political system.51 Not only that, but democracy
was for much of this period a pejorative term used to describe allegedly disordered
societies in which no better form of government could be found than mob rule.52
The social, political and economic changes that made possible the re-emergence
of democracy in the late eighteenth century are too complex to describe here, but
essentially have to do with the emergence of an independent class of property
owners capable of demanding and winning political freedom from royal authority,
and the simultaneous unification in Western Europe of previously fragmented
principalities into linguistically and culturally homogeneous nation-states.53 Just as
direct democracy is identified with the city-state governments of ancient Greece, so,
too, representative democracy is inextricably tied to the emergence of this new form
of polity. The connection between representative democracy and the modern nationstate explains, in turn, why one of the central cleavages running through democratic
theory is that between theorists who appear to lament the passing of the city-state,
and those who view the modern nation-state as a form of political organization that
provides new opportunities for democracy, and hence new possibilities for the
development of human freedom.
Even after the emergence of the nation-state in the late eighteenth century, the
full maturation of representative democracy took another hundred years, with the
vote being extended to all adult men in Western Europe and North America in the
late nineteenth century, and to women only at the beginning of the twentieth
century.54 During this time, institutions that had developed at the end of monarchical
rule as a means of giving the propertied classes a greater say in government, were
gradually extended to the entire population according to the principle of political
equality.55

50

See Macpherson (supra) at 20; J Dunn Western Political Theory in the Face of the Future (Revised
Edition, 1993) 6.

51

The only exception being the medieval Italian city-states, which disappeared during the
Renaissance. Dahl Democracy and its Critics (supra) at 213.

52

See Dunn (supra) at 1-28.

53

See Dahl Democracy and its Critics (supra) at 213. Dahl also discusses, in the same work, the
conditions favourable to the emergence of polyarchy, which he argues is a precondition for
democracy in the modern nation-state. Ibid at 221-22, 244-64.

54

Ibid at 234-39.

55

Ibid at 216.

Although it had important precursors in the work of Locke,56 Montesquieu,57
Madison,58 and the utilitarian theory of James Mill and Jeremy Bentham, the classic
liberal statement of the nature and benefits of representative democracy is John
Stuart Mill's Considerations on Representative Government. 59 This work,
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appearing as it did in the second half of the nineteenth century, was intended both
as an argument in support of the extension of the franchise then underway in Great
Britain, and also as a statement about the possibility of democracy in the modern
nation-state. Representative government, in Mill's cautious definition, is a system in
which 'the whole people, or some numerous portion of them, exercise through
deputies periodically elected by themselves, the ultimate controlling power, which,
in every constitution, must reside somewhere' (emphasis added).60 Mill's
qualification of what is today understood as a necessary precondition for democracy
— universal adult suffrage — is indicative of the age in which he was writing. At the
time of the publication of the Considerations in 1861, voting rights in Great Britain
were still restricted to the propertied class, and absolutely denied to women. 61
Nevertheless, the kernel of the modern idea of representative democracy is
contained in Mill's definition, namely, the notion of democracy as a political system
in which the people voluntarily exchange their power to govern themselves for the
power to control those whom they elect to govern them.
The impetus behind Mill's theory is most easily understood in contradistinction to
that of Rousseau. Although he shared Rousseau's concern for, and indeed insistence
upon, the educative effects of citizen participation in politics,62 Mill was more
sanguine than Rousseau about the possibilities of indirect citizen participation.
Rejecting the notion that the giving up of control leads necessarily to enslavement,
Mill argued that representative democracy was preferable to all other forms of
government. Whilst authoritarian societies might be able to outperform
representative democracies over the short term, their inability to produce publicspirited citizens made them less attractive over the long term. 63 As for Rousseau's
objection that voting in a representative system was an illusion that masked the
56

Two Treatises of Government (1689).

57

De l'Esprit des Lois (1748).

58

See Held (supra) at 91-92 (On Madison's importance as translator of Locke and Montesquieu); Dahl
Democracy and its Critics (supra) at 218 (Madison's importance to democratic theory is his
argument that increasing the size of a state good for democracy).

59

JS Mill Considerations on Representative Government (1861).

60

Mill 'Considerations' (supra) at 269.

61

For Mill's attitude on the representation of women, see 'The Subjection of Women' in Mill (supra) at
471.

62

See Mill 'Considerations' (supra) at 210 (Arguing that representative government is 'of little value,
and may be a mere instrument of tyranny or intrigue, when the generality of electors are not
sufficiently interested in their own government to give their vote, or, if they vote at all, do not
bestow their suffrages on public grounds. . .'.) On the similarities between Rousseau and Mill, see
Pateman (supra) at 29-30.

reality of elite domination, Mill argued that it was possible for democracy to be
'learned' at the local level,64 and for this learning to be translated onto the national
stage.65 In addition, there was a range of institutions available to
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representative government by means of which the people could retain control of
their elected representatives: competition between political parties, the separation
of powers and, most important of all, freedom of the press.66
The distinctly modern turn in Mill's argument was therefore to transform the
(somewhat weak) justification of representative democracy as a pragmatic
concession to the impossibility of direct democracy into a claim that representative
democracy might actually improve on all other known forms of government. As
David Held puts it: 'The conclusion Mill draws is that a representative government,
the scope and power of which is tightly restricted by the principle of liberty, and
laissez-faire, the principle of which should govern economic relations in general, are
the essential conditions of "free communities" and "brilliant prosperity".' 67
Representative democracy is today the basic form of democracy in every country
considered to be democratic. The so-called 'third wave' of democracy, in which this
form of government has spread out from its origins in Western Europe and North
America to the rest of the world, has thus seen the proliferation of a common set of
political institutions, including universal adult suffrage, regular elections, the right to
free political participation and freedom of the press. The link between the
globalization of democracy and the spread of formal political equality secured by
individual rights is explored in § 10.2(d).

(c) Contemporary accounts of democracy
Given the pre-eminence of representative democracy as modern democracy's
practical form, the overriding concern of democratic theory today is to describe the
operation of actually existing democratic systems and, in so doing, to identify
weaknesses and deviations from the democratic ideal. Although the lexicon is vast,
two main schools of thought may be identified: participatory democracy, which is
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associated with the work of Carole Pateman, and deliberative democracy, the main
theorists of which are Jürgen Habermas and, in the English-speaking world, Amy
Gutmann and Dennis Thompson. Neither of these schools is intended as a direct
challenge to representative democracy. Nevertheless, both stress certain
deficiencies in the representative model than can be traced back to the ideal of
direct democracy.
Before summarizing the ideas underpinning these two schools, it is necessary first
to say something about the two most influential attempts to describe and (in part)
defend actually existing representative democracy: Joseph Schumpeter's
competitive elitist model, and Robert A Dahl's conception of democracy as
'polyarchy'.
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(i) Pluralist democracy
Although he did not himself use the term, Schumpeter is credited with the
theoretical move that led to the still-dominant conception of democracy as
'pluralism', that is, the notion that, far from being the expression of the 'general will',
voting in a democracy is essentially about the aggregation of diverse interests under
the banner of political parties. The conceptual shift that made this view of
democracy possible was, in Schumpeter's words, to 'reverse the roles' played in
democratic theory by 'the selection of the representatives' and the 'deciding of
issues by the electorate'.68 According to Schumpeter, the problem with 'the classical
doctrine of democracy' was that it assumed that the people were more active and
engaged in politics than they actually were, and that voting was a method through
which parliamentarians could be mandated to represent the people's opinions on
specific issues.69 If, on the contrary, one assumed that democracy was a valueneutral method for producing stable government,70 then the primary role of the
people could be seen to be the selection of representatives. On this approach,
democracy was simply 'that institutional arrangement for arriving at political
decisions in which individuals acquire the power to decide by means of a
competitive struggle for the people's vote'.71 And democracy's claim to our
allegiance, in turn, was not that it was ideally preferable to any other political
system, but that historically it had proven to be more successful in producing stable
governments than any other system.72
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In explaining his theory, Schumpeter analogized the role of political parties to that
of firms in the marketplace. Just as 'department store[s]' compete for custom by
offering different brands of goods for sale, Schumpeter argued, so do political parties
compete for office by gathering together 'a stock of principles or planks' that they
deem likely to attract a majority of votes.73 It was principally this idea that the main
theorist of pluralism, Robert A Dahl, extrapolated in his notion of democracy as
'polyarchy', or 'rule by the many'.74 For Dahl, like Schumpeter,
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the task of political theory was to describe and explain actually existing democratic
systems, rather than philosophize about democracy's ideal form.75 But Dahl was
more optimistic than Schumpeter about the prospects for direct citizen participation
in politics, mainly because his empirical research revealed the existence of
intermediate sites of power, between the governors and the governed, where
competing interests could be asserted and mediated.76 Stressing the importance to
democracy of a shared 'political culture',77 Dahl argued that the mid-twentiethcentury welfare states of North America and Western Europe were best described as
political systems in which a diverse range of minority interests competed for power.
Unlike Schumpeter, therefore, Dahl's conception of democracy is not an elitist one in
which a largely passive citizenry chooses between members of a self-appointed
political class. Rather, democracy is secured by the dispersion of interests in
advanced capitalist societies, and underpinned by societal consensus regarding the
range of permissible government action.
There is some dispute in the literature as to whether Schumpeter and Dahl made
normative claims for their theories in the sense that they contended not only that
they provided the best descriptive account of contemporary democracies, but also
that the democratic systems they were describing were better than any others. 78
Certainly, both Schumpeter and Dahl seem to make the pragmatic claim that the
'competitive elitist' or 'pluralist' form of democracy is the only workable form of
democracy in advanced capitalist societies. In addition, critics of Schumpeter in
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particular have pointed to passages in which descriptive claims appear to shade into
normative claims about the value of passive citizenship or, conversely, the dangers
of active citizen participation in politics.79
Despite these criticisms, neither of the two critical schools that have come to
challenge pluralism in recent years has been able to improve on the descriptive
power of pluralism as applied to actually existing democratic systems. On the
contrary, the theorists of both participatory and deliberative democracy have in their
turn been criticized for their overly optimistic assumptions about the capacity of
individuals in advanced capitalist societies to overcome their selfish, welfaremaximizing desires. As CB Macpherson has argued, the central challenge facing
those critical of status-quo representative democracy is to overcome an
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apparent 'vicious circle'. On the one hand, in order to improve the quality of
democracy, citizens need to develop a sense of themselves as something more than
passive consumers of political goods. On the other hand, in order to change this
perception, advanced capitalist societies first need to change in ways that
encourage greater citizen participation in politics.80 This paradox leaves theorists of
participatory and deliberative democracy occasionally looking like utopian dreamers,
however much more palatable their models may be to the democratic purist.81

(ii) Participatory democracy
The leading contemporary democratic theorist, David Held, classifies participatory
democracy along with direct democracy as part of the same model. 82 And, indeed,
there is an obvious relationship between these two forms of democracy, with both
stressing the value of citizen participation in the making of collective decisions.
What, then, is the difference? By most accounts, participatory democracy in its
contemporary guise is as an attempt to re-inject elements of direct democracy into
modern systems of representative democracy. In this sense, participatory democracy
is essentially about the question whether, and if so, how, citizens should be given
the right to participate in the making of decisions that affect them, notwithstanding
the fact that the basic form of political organization in the modern nation-state is,
and is likely to remain, representative democracy.83 By contrast, direct democracy
stands apart from representative democracy as a pre-modern form of democracy
79
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that is unlikely to be re-instantiated as the basic form of government in any polity
that we know of, notwithstanding the residual role played by such institutions as the
referendum and the right to freedom of assembly.
According to its chief theoretical exponent, Carole Pateman, participatory
democracy returned to prominence in the 1960s in the context of New Left student
politics in Europe and North America.84 Before this time, this model had been
suppressed by the belief that modern bureaucratic states were incompatible with
mass participation and the related view that, where it had occurred, mass
participation in politics had tended towards totalitarianism rather than democracy. 85
In particular, Schumpeter's attack on the 'classical' doctrine of democracy had
successfully demonized participatory theory as resting on unrealistic assumptions
about the actual extent of citizen participation in politics.86
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Against this background, Pateman's work was devoted to demonstrating that
Schumpeter had misrepresented the importance accorded to participation in the
'classical tradition', and to rehabilitating the theoretical importance of, among
others, Rousseau and Mill. For Pateman, '[u]ntil the theory of participatory
democracy has been examined in detail and the possibilities for its empirical
realisation assessed, we do not know how much "unfinished business", or of what
sort, remains for democratic theory.'87
Unfortunately for Pateman, the main empirical evidence she enlists in support of
this argument, an upbeat study of 'workers' self-management in [1960s]
Yugolsavia',88 now looks a little dated. John Dunn, for one, dismisses her work with a
quintessentially English putdown, suggesting in a footnote that we should consult
Pateman's book '[f]or a clear, if somewhat innocent, exposition of the merits of
participatory democracy'.89 According to a more sympathetic critic, CB Macpherson,
the central problem with this approach is that the two virtues of participation —
promoting a more active citizenry and reducing social and economic inequality —
are also its prerequisites.90 This leads to the 'vicious circle' described earlier in which
the realization of participatory democracy is hindered by the difficulty of creating
conditions conducive to citizen support for the idea. Macpherson is not completely
pessimistic, however, and finds some solace in the thought that the main threats to
the stability of the liberal-democratic status quo might provide 'loopholes' in the
circle capable of prompting a change for the better.91 The best route to a more
participatory form of democracy, he concludes, is to retain the present
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representative system, and to rely on political parties to encourage citizen
participation in their internal structures.92

(iii) Deliberative democracy
Deliberative and participatory democracy are superficially similar since both can be
seen as a reaction against the tendency of modern representative democracies to
produce passive citizens, whose power to control their elected representatives is
reduced to their right to participate in periodic elections. The distinction between
these two forms of democracy, however, is the view propounded by theorists of
deliberative democracy that a particular form of participation — deliberation — may
legitimate collective decisions even in the presence of fundamental moral
disagreement. Participatory democracy, by contrast, often appears
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naively to assume, as in Rousseau's work, that sufficient, or the right kind of,
participation, will eventually produce agreement between citizens on a single right
decision most conformable with the public interest.
The seminal thinker in the field of deliberative democracy is the German social
theorist, Jürgen Habermas.93 In the last twenty years all of Habermas's major works
have been translated into English, and his ideas have in this way become part of the
Anglo-American tradition of thinking about democracy. Even (or perhaps especially)
in translation, however, Habermas's work remains impenetrable to the casual reader.
According to Jon Elster, the main idea for which Habermas's version of deliberative
democracy stands is that 'democracy revolves around the transformation rather
than simply the aggregation of preferences'.94 As Elster notes, this idea is not
entirely new, since it was present in early accounts of Athenian democracy, 95 and
also, as we have seen, in Rousseau and Mill's notion of the educative value of citizen
participation in politics.96 What distinguishes Habermas's account of democracy from
these other accounts is the emphasis it places on the legitimating function of
deliberation. This point can be seen most clearly, Elster argues, in contradistinction
to the Marxist model of delegative democracy, which assumes that the citizen's
mandate, once given at the local level, can be transmitted unchanged to the
national level, with national delegates voting purely according to the mandate they
receive from below. For Habermas, the problem with this model is that it denies both
91
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the possibility and the legitimacy of preference transformation through discussion. 97
In order to be legitimate, Habermas argues, 'political choice must be the outcome of
deliberation about ends among free, equal and rational agents.'98
The most influential attempt in English thus far to set out the case for deliberative
democracy is Amy Gutmann and Dennis Thompson's Democracy and
Disagreement.99 According to these authors, the main contemporary challenge to
democracy in the United States is 'the problem of moral disagreement', by which
they mean 'conflicts about fundamental values'.100 Citing the controversy over
abortion, Gutmann and Thompson question the extent to which the reference of this
issue to the courts, and the United States Supreme Court in particular, has promoted
the ideal of democracy. The liberal constitutionalist approach
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to the resolution of fundamental moral disagreements, they argue, tends to deemphasize and therefore de-capacitate the role of citizen participation in politics.
The proper response to this challenge is to seek ways in which the idea and practice
of 'moral discussion in public life' can be re-introduced.101
In Gutmann and Thompson's account, the core idea of deliberative democracy is
that, 'when citizens or their representatives disagree morally, they should continue
to reason together to reach mutually acceptable decisions'.102 For this reason,
deliberative democracy is best seen as a proceduralist model of democracy, ie, a
model of democracy that is concerned with how political decisions are taken rather
than the substantive moral values that democracy should serve, or the ends it
should seek to achieve. This approach requires citizens and their representatives to
deliberate in a way that is somewhere in between 'impartiality' and 'prudence'. 103
The three principles of deliberative democracy, according to Gutmann and
Thompson, are reciprocity (the duty to deliberate in the manner just described),
publicity (the need for reasons to be made public) and accountability (the duty of
reason-givers to account to the immediate electorate and their moral constituency,
including 'citizens of other countries and members of future generations'). 104 The
first principle requires citizens to deliberate in such a way that they can offer
justifications to people who reasonably disagree with them. 'Citizens who reason
97

Elster (supra) at 3.

98

Ibid at 5.

99

A Gutmann & D Thompson Democracy and Disagreement (1996). See also A Gutmann & D
Thompson 'Democratic Disagreement' in S Macedo (ed) Deliberative Politics: Essays on Democracy
and Disagreement (1999) 243-49 (Reply to their critics). For another Anglo-American take on
deliberative democracy, see J Cohen 'Deliberation and Democratic Legitimacy' in D Estlund (ed)
Democracy (2002) 87 (previously published in A Hamlin & P Pettit (eds) The Good Polity (1989)).

100

Gutmann & Thompson Democracy and Disagreement (supra) at 1.

101

Gutmann & Thompson Democracy and Disagreement (supra).

102

Ibid.

103

Ibid at 2.

reciprocally can recognize that a position is worthy of moral respect even where they
think it is morally wrong.'105 This principle also means that citizens should 'try to
accommodate the moral convictions of their opponents to the greatest extent
possible, without compromising their own moral convictions'. 106 Gutmann and
Thompson qualify this position by arguing that the duty to deliberate in this way
does not apply to all disagreements, but only to deliberative disagreements, by
which they mean disagreements between two views, each of which is worthy of
moral respect (such as the contending views on abortion). Other disagreements,
they argue, may be 'non-deliberative', such as the disagreement between people
who think that racial discrimination is justified and people who think that it is not.
Where one of the contending views is not worthy of moral respect, Gutmann and
Thompson argue, no duty to deliberate in the required manner arises. 107
In anticipation of the discussion of constitutional democracy in § 10.2(d), it is
worth emphasizing that Gutmann and Thompson's conception of deliberative
democracy leads them to reject the exclusive role of courts in deciding certain policy
questions, such as those pertaining to what they call the 'middle democratic' issues
of health policy, affirmative action and euthanasia.108 The problem
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with the exclusive settlement of these questions by the courts is not just that this is
potentially undemocratic, but that it deprives citizens of the opportunity to debate
these questions, and therefore of the opportunity to develop as citizens.
The longstanding criticism of deliberative democracy is that a commitment to
submit political decisions to public discussion can allow for the influence of rhetoric
and demagogy, and that such discussion, at best, neither improves nor detracts
from the quality of collective decision-making.109 The theory also appears to depend
for its practical realization on a pre-existing equality of deliberative power, meaning
some measure of educational and social and economic equality between
deliberators. Without this, even consensual outcomes might be distorted by the
greater capacity of certain deliberators to articulate their interests in terms
acceptable to the rules of deliberative democratic engagement. Like the challenge
posed to participatory democracy at the end of the last subsection, therefore, there
appears to be a circularity problem with deliberative democracy, in as much as the
conditions for the realization of this ideal appear to depend on changes to the status
quo that the commitment to deliberative democracy itself will not be able to bring
about.110

(d) Constitutional democracy
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Unlike the other terms considered thus far, 'constitutional democracy' is a purely
descriptive term, not associated with any particular theorist, but used to connote a
political system in which the people's power to make collective decisions is
constrained by a written constitution, or at least a received set of institutional
practices that is regarded as being incapable of ordinary amendment. Usually, but
not necessarily, the power to decide whether the people, acting through the political
branches, have deviated from the terms of the constitution is vested in the judiciary,
and usually but not necessarily, the judiciary exercises this power on the authority of
a supreme-law bill of rights. Understood in this way, 'constitutional democracy' is the
binary opposite of the term 'parliamentary sovereignty', which connotes a political
system in which the legislature has the final word in the event of inter-branch
conflict over the constitutionality of a collective decision.
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An apparent paradox surrounding the 'third wave' of democracy that has swept
through the world in the last thirty years is that the newly democratic states have
mostly rejected parliamentary sovereignty in favour of constitutional democracy. On
the majoritarian conception of democracy, this does not make sense. When a
political community moves from a long period of totalitarianism to democracy it is to
be expected that the people should initially be jealous of their newfound power to
make collective decisions. Instead, the third wave of democracy is associated with a
simultaneous 'global expansion of judicial power'.111
One possible explanation is that the curtailment of democracy, if that is indeed
what judicial review amounts to, is a necessary condition for the spread of at least
some kind of democracy. Something like this explanation is given by Tom Ginsburg in
his study of the emerging role of constitutional courts in Asia. According to Ginsburg,
the institution of judicial review, by providing 'insurance' to prospective electoral
losers, can persuade warring factions to commit to the democratic process.112
A second possible explanation is contained in Dahl's work on polyarchy, to which
reference has already been made.113 Polyarchy, in Dahl's usage, is not equivalent to
democracy, but rather a set of institutions necessary to the emergence and
maintenance of modern democratic systems.114 '[O]ne of the most striking
differences between polyarchy and all earlier democratic and republican systems,'
110
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Dahl writes, 'is the astounding expansion of individual rights that has occurred in
countries with polyarchal government'.115 Dahl would thus agree with Ginsburg that
the enforcement of individual rights is naturally associated with the spread of
democracy.116 What Dahl adds is the idea that rights are not just a form of insurance,
but also an ongoing means of dealing with the complexity of decision-making in the
modern nation-state.117 Recall that the rise of representative democracy is closely
associated with the emergence of this form of polity, and that one of the central
questions of contemporary democratic theory concerns how representative
democracy is to retain its legitimacy when citizen participation in politics is
effectively reduced to the right to participate in periodic elections. One possible
answer to this question, Dahl argues, is that judicially enforced rights make up for
what is lost. In place of direct participation in collective decision-making, citizens
today participate in the political process as rights-bearers.118 Rights both secure their
membership of the political community and carve out 'a sphere of personal freedom
that participation in collective decisions cannot'.119 In this sense, the judicial
enforcement of individual rights is a
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precondition for democracy, and there is thus no contradiction between the twin
processes of democratization and the 'global expansion of judicial power'.
Whereas Ginsburg's view is explicitly premised on the assumption that rights
detract from democracy, Dahl's argument sidesteps this question somewhat by
arguing that the institutions of polyarchy that depend on judicial review, such as
freedom of expression and the right to free and fair elections, 'are necessary to the
highest feasible attainment of the democratic process in the [modern nation-state]'
(emphasis added).120 This approach is sufficient for Dahl's purposes, since his main
aim is to defend status-quo political systems in North America and Western Europe
against the charge that they have departed too far from the democratic ideal. For
purposes of this chapter, however, this question cannot be avoided. The Final
Constitution establishes a constitutional democracy with a justiciable Bill of Rights
and an independent judiciary. It is therefore necessary to ask: Do rights detract from
democracy? And, if so, are constitutional democracies really democratic?
The extensive literature on this topic, under the rubric of the 'counter-majoritarian
dilemma', is canvassed elsewhere in this work.121 The concern of this chapter is with
a sub-component of this question, namely whether, as a matter of classification, the
institution of judicial review can be said to render a political system undemocratic.
114
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This question was the subject of a well-known exchange between Ronald Dworkin
and Jeremy Waldron. In the opening chapter of Freedom's Law,122 Dworkin argues
that, far from detracting from democracy, judicial review under a supreme-law Bill of
Rights may in fact enhance it. For Dworkin, there is no such thing as the countermajoritarian dilemma, and law professors who devote their scholarly lives to finding
an 'interpretive strategy' between originalism and 'the moral reading' of the
constitution are wasting their time.123 Building on John Hart Ely's work,124 Dworkin
asserts that not just political rights, but also other rights which ensure that
individuals are treated with 'equal concern and respect' are essential to the
legitimacy of majority decision-making. When a majority infringes these rights,
whether intentionally or inadvertently, the exercise of majoritarian power is
illegitimate.125 The 'constitutional conception of democracy', in other words,
'presupposes democratic conditions', or what Dworkin calls 'the conditions of moral
membership in a political community'.126 If these conditions are not met, 'no
democracy exists'.127
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In responding to this argument, Waldron's starting point is to concede that '[t]he
idea of democracy is not incompatible with the idea of individual rights' and that
'there cannot be a democracy unless individuals possess and regularly exercise . . .
the right to participate in the making of the laws'.128 But, Waldron says, Dworkin is
wrong to argue that there is no 'loss to democracy' when an unelected body, such as
a court, imposes its view of what the conditions of democracy are.129 On the
contrary, there is always a trade-off between rights and democracy, even where a
court, in striking down legislation on the grounds that it undermines democracy,
makes the right decision. This is because any such decision, if taken by a nondemocratic body, entails 'a loss in self-government'.130 Although the fact that a court
makes the right decision may mitigate this loss, it does not mean that there is no
121
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loss.131 Conversely, where such a decision is taken by a democratic body, and a
mistake is made, 'it is not silly for citizens to comfort themselves with the thought
that at least they made their own mistake about democracy rather than having
someone else's mistake foisted upon them'.132
Even Waldron, however, the most strident recent defender of the 'dignity of
legislation',133 does not go so far as to argue that judicial review under a supremelaw Bill of Rights renders a political system undemocratic. At most, he argues that
the presence of this institution renders a system less democratic. Nor does Waldron
argue that political systems in which judicial review plays a role are more or less just
than systems in which this is not the case. This question, Waldron argues, when
asked in relation to any actually existing political system, involves a counterfactual,
and hence is incapable of meaningful proof either way.134
We are left, therefore, with two main conclusions: (a) judicial review under a
supreme-law bill of rights forms an integral part of many political systems that are
widely regarded as democratic, and, indeed, the popularity of judicial review as a
device to control state power may be said to have contributed to the 'third wave' of
democracy experienced during the latter part of the last century; (b) even if judicial
review detracts from democracy, as it certainly does from the simple majoritarian
conception of democracy, this does not mean that political systems in which this
institution plays a prominent role are not democratic.
As a rider to these two conclusions, we might add that, if the question is framed
in the way Dahl frames it, as being whether judicial review is a necessary condition
for the emergence and maintenance of some kind of democracy, albeit a less than
perfect kind, then the answer is certainly 'yes'. The contribution to
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democratic theory made by judicial review on the American model is precisely this —
that for democracy to endure, it must be saved from its excesses.135

10.3 Constitutional provisions referring to democracy
This section considers the text of, and judicial commentary on, the various
provisions in the Final Constitution in which direct reference is made to democracy.
Although the Final Constitution's vision for South African democracy is obviously
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regard as a democratic (or oligarchic) measure any measure which will make the whole as
democratic (or oligarchic) as it is possible to be, but only that measure which will make it last as a
democracy (or oligarchy) for as long as possible.'

more complex than this, and is in the end conveyed through the entire constitutional
text, consideration of the direct references to democracy provides a useful starting
point.

(a) The preamble
The preamble to the Final Constitution, in setting out the purposes for which it was
adopted, makes three direct references to democracy, each of which is tied to a
different purpose. First, the preamble provides that one of the aims underlying the
Final Constitution is to 'establish a society based on democratic values, social justice
and fundamental human rights'. Secondly, the preamble commits the Final
Constitution to 'lay[ing] the foundation for a democratic and open society in which
government is based on the will of the people and every citizen is equally protected
by law'. Thirdly, the preamble connects the adoption of the Final Constitution to the
goal of 'build[ing] a united and democratic South Africa able to take its rightful place
as a sovereign state in the family of nations'.
The precise normative weight to be given to these provisions has not been
considered, but is apparent from case law under the Interim Constitution.136 In
essence, the preamble, though not part of the operative provisions, may be taken
into account in interpreting the rest of the Constitution. In Soobramoney v Minister
of Health, KwaZulu-Natal, for example, the Court quoted the first part of the
preamble in the course of explaining the role of socio-economic rights in combating
poverty and inequality. This reference appears to have been intended to bolster the
argument that there is no necessary conflict between the Final Constitution's
commitment to democracy and the judicial enforcement of socio-economic
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rights. Likewise, in First National Bank, the Court quoted the reference to
'democratic values' in the preamble when explaining the 'proportionate balance' that
needs to be struck between 'protecting existing property rights' and 'serving the
public interest'.138
Other references to the preamble have been less determinate, 139 and no
judgment to date has attempted anything like a comprehensive analysis of this part
of the Final Constitution. In the absence of relevant case law, the preamble should
be taken at face value, and its three direct references to democracy should be
understood to mean that democracy is expected to fulfil at least three different
functions.
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reliance is warranted only where constitutional language lacks clarity and unambiguity'. Under the
Interim Constitution, Du Plessis notes that the Court in S v Mhlungu 1995 (3) SA 867 (CC), 1995 (7)
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and indicate its fundamental purpose.')
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First, in providing that one of the purposes underlying the Final Constitution is 'to
establish a society based on democratic values', the preamble suggests that
democracy is something more than a system of government — a value-neutral set of
procedures for achieving other valued ends. Democracy itself, the preamble implies,
is a value system that demands our allegiance. Nor is this value-system limited in its
application to the structure of state institutions and the way government conducts
itself. Rather, the purpose behind the adoption of the Final Constitution is 'to
establish a society based on democratic values' (emphasis added). The expectation,
in other words, is that the Final Constitution's commitment to democracy will
permeate all social relations, and inform all South Africans' dealings with each
other,140 whether as private citizens inter se or as civil servants appointed to serve
the public interest.141 It is significant, too, that the reference to democracy in this
part of the preamble is tied to 'social justice and fundamental rights', suggesting
that these three concepts are to be the fundamental building blocks of South African
society, and implying that there is no necessary contradiction between them.
Secondly, the preamble provides that, in the 'open and democratic society' which
the Final Constitution is expected to establish, 'government is [to be] based on the
will of the people and every citizen is [to be] equally protected by law'. This
statement reiterates the core democratic idea with which this chapter
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began — with two modifications. In introducing at this early stage the concept of
openness, and in juxtaposing the democratic principle alongside the principle of
formal equality, this part of the preamble aligns the Final Constitution with the liberal
tradition of thinking about democracy discussed in § 10.2. This does not mean that
the Final Constitution's vision for democracy is limited to the liberal tradition, 142 or
that the Final Constitution does not seek to add to that tradition in any way. But it
does mean that the conception of democracy in the Final Constitution, and the
normative standard it seeks to impose, must develop out of the liberal tradition,
rather than deviate from it.
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Thirdly, in providing that the adoption of the Final Constitution is intended to
serve the purpose of 'build[ing] a united and democratic South Africa able to take its
rightful place as a sovereign state in the family of nations', the preamble
acknowledges that, in the modern era, the fate of each democratic nation-state is
tied to the rest. Apartheid stifled the democratic aspirations of the South African
people. But it also hindered the spread of democracy in Africa. One of the secondary
purposes of getting its own democratic house in order, this part of the preamble
suggests, is to enable South Africa to make a contribution to the global struggle for
democracy, social justice and the advancement of human rights.143
In addition to these three direct references to democracy, the preamble stresses
that the Final Constitution is itself a democratic document, made by 'the people of
South Africa through [their] freely elected representatives'. Like the similar provision
in the US Constitution, this formulation imports into South African constitutional law
the justification of constitutionalism as a democratic 'precommitment' to the rules
according to which democracy is to operate.144 The Final Constitution's overarching
approach to the tension between rights and democracy is discussed in § 10.3(c). For
the moment, it is enough to note that the preamble openly embraces this tension in
emphasizing the democratic pedigree of the document through which democratic
politics are to be regulated.

(b) Founding provisions
FC s 1 provides that: 'The Republic of South Africa is one, sovereign, democratic
state founded on the following values: (a) . . . (d) Universal adult suffrage, a national
common voters role, regular elections and a multi-party system of democratic
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government, to ensure accountability, responsiveness and openness.' This provision
lays the foundation for a system of representative government on the liberal model.
Universal adult suffrage, regular elections and the expression of preferences through
the medium of political parties are all institutions that have evolved in particular
historical settings within the tradition of thinking about democracy described in §
10.2. However, in providing that the purpose underlying these institutions is 'to
ensure accountability, responsiveness and openness',145 FC s 1(d) gives the idea of
representative democracy an inflection that is incompatible with some
interpretations of the liberal tradition. The insistence on 'responsiveness', for
example, is irreconcilable with Schumpeter's competitive elitist model in which, as
we have seen, citizens are depicted as passive consumers of political goods. On the
contrary, what FC s 1(d) envisages is a system in which the institutions of
representative democracy operate to ensure that the people's elected
representatives are genuinely answerable to an active, informed and engaged
citizenry.
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and openness' qualifies the immediately preceding phrase — 'a multi-party system of democratic
government' — or the entire provision. The presence of a comma after 'government' suggests the
latter reading, which is the one preferred here. See § 10.5(a) infra.

In practice, of course, this conception of democracy may be hopelessly idealistic,
and Schumpeter's model, for all we know, may be a more accurate description of
actually existing democratic politics in South Africa. But this is not the point. As a
matter of constitutional law, FC s 1(d) attributes a broader instrumental purpose to
the familiar institutions of liberal democracy, and in so doing imposes a normative
standard that would not be satisfied by the mere holding of elections and the
operation of an essentially elitist multi-party political system.
But how, exactly, is this normative standard to be enforced? In Minister of Home
Affairs v National Institute for Crime Prevention and the Re-integration of Offenders
(NICRO) & Others, the respondents argued that FC s 1(d) was not only directly
justiciable, but that it posited an absolute right which was incapable of limitation
under FC s 36.146 The respondents, all of whom were prisoners, had been excluded
by an amendment to the Electoral Act from participating in the 2004 general
elections.147 Although the respondents' case was in the main based on the
contention that the amended provisions of the Act violated their voting rights in FC s
19(3)(a), they argued, in the alternative, that the amendments violated FC s 1(d),
and that, since this provision gave rise to absolute rights, such violation could not be
saved under FC s 36. The Constitutional Court rightly dismissed this argument:: 'The
values enunciated in section 1 of the Constitution', the Court held, 'are of
fundamental importance. They inform and give substance to all the provisions of the
Constitution. They do not, however, give rise to discrete and enforceable rights in
themselves.'148 The founding values, in other words, must be
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seen as interpretative guidelines, presumptions almost, which favour a certain way
of understanding the South African constitutional project and, in the case of FC s
1(d), the nature of the democracy which that project seeks to promote. 149
There are two exceptions to this rule. First, in the event of an amendment to the
Final Constitution, FC s 1(d) may be directly justiciable in so far as it may be used to
determine the substantive category to which the amendment belongs. So much is
clear from the UDM, in which the Court entertained an (ultimately unsuccessful)
argument that, because it undermined South Africa's multi-party system of
democratic government, the constitutional amendment at issue ought to have been
passed according to the procedure laid down in FC s 74(1).150 Secondly, FC s 1(d)
may be directly relevant to the assessment of the constitutionality of a provincial
constitution. In Ex parte Speaker of the Western Cape Provincial Legislature: In re
Certification of the Constitution of the Western Cape, 1997,151 the Constitutional
Court was asked to strike down parts of the draft Western Cape Constitution on the
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basis of FC s 1(d).152 The substance of the challenge was that, in providing that two
of the 14 members of the provincial cabinet need not be members of the provincial
parliament, ss 42 and 83 of the Western Cape Constitution, read with clause 1 of
Annexure A to Schedule 3, contradicted 'the principles of democratic government
entrenched in [FC] s 1(d)'.153 Citing the First Certification Judgment, the
Constitutional Court held that democratic systems based on the principle of
separation of powers do not require that every member of the executive be an
elected member of the legislature.154 The foundational commitment to 'regular
elections and a multi-party system of democratic government' in FC s 1(d), in other
words, does not require either strict independence or interdependence between the
legislature and the executive.155
Given the limited frequency of provincial constitution-making, it can be expected
that the content of FC s 1(d) will mainly be elaborated in judgments considering
challenges to constitutional amendments, and then only in the event that there is
some strategic purpose to be served in classifying the amendment as one that
affects the founding values. Thus, in UDM, because the procedure for ordinary
constitutional amendments had been followed, and because the African National
Congress could not, at that stage, be assured of obtaining the requisite majorities
prescribed in FC s 74(1) for constitutional amendments affecting the
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founding values, there was a strategic purpose in attempting to persuade the Court
that the founding values were implicated, and, in particular, the foundational
commitment to multi-party democracy. This argument, although in the end
unsuccessful, at least required the UDM Court to comment on the constitutional
conception of multi-party democracy in a way that adds to our understanding of this
institution. Multi-party democracy, the UDM Court held, 'clearly excludes a one-party
state, or a system of government in which a limited number of parties are entitled to
compete for office'.156 Rather, 'multi-party democracy contemplates a political order
in which it is permissible for different political groups to organize, promote their
views through public debate and participate in free and fair elections.' 157
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In UDM, the Court was required to apply this definition to an assessment of the
constitutionality of a constitutional amendment and related electoral reform
legislation that purported to amend the then applicable proportional representation
system. The package of legislation, which is discussed in detail elsewhere in this
work,158 sought to make it possible for members of Parliament, the provincial
legislatures and municipal councils to cross the floor without losing their seats. The
crisp question before the Court was whether the foundational commitment to multiparty democracy precluded the creation of an electoral system in which the outcome
of an election could be altered by post-election floor-crossing. The applicants'
argument was not that the existing proportional representation system was
constitutionally entrenched, but that, where an electoral system is based on
proportional representation, a provision prohibiting parliamentarians from defecting
to other parties between elections is essential to multi-party democracy. 159 The
Court's somewhat long and convoluted answer to this question came down to the
assertion that floor-crossing in a proportional representation system, though it may
frustrate the will of the electorate, does not undermine multi-party democracy. 160
The frustration of the will of the electorate, for its part, does not infringe FC s 19
(political rights), because all the rights in this section 'are directed to elections, to
voting and to participation in political activities. Between elections, however, voters
have no control over the conduct of their representatives.'161 And multi-party
democracy is not undermined because FC s 1(d) does not prescribe a particular kind
of electoral system.162
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UDM is disappointing, not because the outcome was necessarily wrong, but
because the Court repeatedly fails to engage with the values underlying democracy
in South Africa, and because the decision, uncharacteristically for the Court, too
frequently relies on assertion rather than reasoned argument. For example, the
statement that, '[b]etween elections voters have no control over the conduct of their
representatives', simply asserts a shallow, pluralist conception of democracy that is
out of kilter with some of the Court's other decisions in this area and with the Final
Constitution's vision for South African democracy. It is the case that the main form of
control that voters have over their representatives under the Final Constitution is the
right of recall. However, FC s 1(d), as noted above, prescribes a deeper conception
of democracy, one that accords to the institutions of representative democracy the
instrumental purpose of ensuring 'accountability, responsiveness and openness'. It is
difficult to see how these values are served by a proportional representation system
that allows people who were elected to represent a particular political party, and
158
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therefore a particular set of interests, to change parties between elections without
any recourse to the electorate.
The UDM Court's reliance on the absence of any decision in foreign case law to
the effect that proportional representation necessarily implies that members of a
legislature are not permitted to defect equally fails to engage with the substantive
values underlying democracy in South Africa.163 The Final Constitution's vision for
democracy is primarily a function of the constitutional text. The absence of foreign
case law in which the lack of an anti-defection provision in a proportional
representation system was found to be unconstitutional can only provide indirect
evidence of what the commitment to multi-party democracy in South Africa entails.
Such evidence is no substitute for a value-laden inquiry into the importance of multiparty democracy in South Africa. And yet such an inquiry is conspicuously absent
from the Court's decision in UDM, notwithstanding an entire section ostensibly
devoted to '[t]he anti-defection provision in the context of conditions in South
Africa'.164
We are left in the end with the sense that the Court's refusal in UDM to elaborate
a sufficiently deep, substantive conception of democracy was attributable to the
deference it perceived itself to owe to the legislature in cases of this nature. At the
outset of the judgment the Court signals this basic approach by declaring:
This case is not about the merits or demerits of the provisions of the disputed
legislation. That is a political question and is of no concern to this Court. What has to be
decided is not whether the disputed provisions are appropriate or inappropriate, but
whether they are constitutional or unconstitutional. It ought not to have been necessary
to say this for that is true of all cases that come before this Court. We do so only
because of some of the submissions made to us in argument, and the tenor of the
public debate concerning the case which has taken place both before and since the
hearing of the matter.165
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The Court's reliance in this passage on a rigid distinction between law and politics is
really just a signal of the level of deference it felt to be appropriate to the case. Law
and politics are inevitably intertwined, and constitutional courts are seen in political
theory, at least, as pre-eminently political institutions.166 In rhetorically denying this,
the Court in UDM was merely setting the standard of review that it intended to apply
in the case. In finding that foreign case law did not support the striking down of the
provisions, for example, the Court held: 'Where the law prohibits defection, that is a
lawful prohibition, which must be enforced by the courts. But where it does not do
so, courts cannot prohibit such conduct where the Legislature has chosen not to do
so.'167 All that this holding really means is that the detailed design of South Africa's
electoral system is a political question that is reserved for the legislature to make.
And the two-parted ratio that we should take away from UDM, in turn, is that: (a) the
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commitment to multi-party democracy in FC s 1(d) does not guarantee a particular
form of electoral system;168 and (b) the commitment to multi-party democracy is not
incompatible with a system of proportional representation in which members of the
legislature are permitted to cross the floor between elections.
In addition to decisions on amendments to the Final Constitution, the extension of
FC s 1(d) as an interpretative guide to the meaning of the rights enshrined in
Chapter 2, and political rights in particular, has been determined in a number of
voting rights cases. In NICRO, where this interpretative role was most clearly set out,
FC s 1(d) did not go on to play a significant role in the interpretation of FC s 19(3)(a),
mainly because the right to vote had plainly been violated. This, in turn, meant that
the focus of the NICRO Court's attention fell on the limitations stage of the inquiry,
and in particular on the question whether limiting the right of certain categories of
prisoner to vote was reasonable and justifiable in an open and democratic society. In
two other cases involving the right to vote, however, FC s 1(d) has been deployed as
an interpretative guide in the manner suggested in NICRO. In August v Electoral
Commission, which also involved prisoners, and which preceded and in many ways
paved the way for the challenge in NICRO, the Court was asked to consider whether
the Electoral Commission's failure to take positive steps to enable prisoners to vote
in the 1999 general elections violated FC s 19(3)(a). The complication in August was
that the Electoral Act at that time did not expressly disqualify prisoners from voting.
The focus of the August Court's assessment thus fell on the first stage of the
constitutional inquiry, since it was clear that, in the absence of a law of general
application, the violation of the applicants' right to vote, once established, could not
be justified. In this
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context, the Court devoted an entire paragraph to the importance and meaning of
FC s 1(d), which is worth quoting in full:
Universal adult suffrage on a common voters' roll is one of the foundational values of
our entire constitutional order. The achievement of the franchise has historically been
important both for the acquisition of the rights of full and effective citizenship by all
South Africans regardless of race, and for the accomplishment of an all-embracing
nationhood. The universality of the franchise is important not only for nationhood and
democracy. The vote of each and every citizen is a badge of dignity and personhood.
Quite literally, it says that everybody counts. In a country of great disparities of wealth
and power it declares that whoever we are, whether rich or poor, exalted or disgraced,
we all belong to the same democratic South African nation; that our destinies are
intertwined in a single interactive polity. Rights may not be limited without justification
and legislation dealing with the franchise must be interpreted in favour of
enfranchisement rather than disenfranchisement.169

There are two main arguments running through this passage. First, the passage
emphasizes that the Final Constitution's commitment to 'universal adult suffrage on
a common voters roll' is no mere incantation of a foreign legal nostrum. Rather, it is
a profound expression of South Africans' desire never to repeat the apartheid fallacy
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that a minority of citizens should be entitled to dominate the majority by dividing the
electorate into separate polities, each with its own voters' roll and distinct national
identity. Secondly, the passage connects the right to vote to the development of
human personality in ways that are very reminiscent of Mill's emphasis on the
educative effects of citizen participation in politics. At the same time, however, the
passage strips Mill's argument of its elitist contention that, though all should be
entitled to vote, the vote of some (the better educated, the wealthy) should be more
important than the vote of others (the uneducated, the poor). South African
democracy, this passage makes clear, is one in which the principle of political
equality is taken to its logical conclusion.
This part of August is quoted in full in African Christian Democratic Party v
Electoral Commission & Others.170 In African Christian Democratic Party, the
applicant, a political party, had been excluded from participating in the 2006
municipal elections for the City of Cape Town on the grounds that it had failed to pay
the deposit prescribed by ss 14 and 17 of the Local Government: Municipal Electoral
Act.171 By agreement with the Electoral Commission, the applicant had made a
central payment of a sum of money sufficient to cover the deposit required in
respect of all the municipalities it sought to contest, but had not mentioned Cape
Town in the list of municipalities that accompanied this payment. The question
before the Court was whether the term 'deposit' in ss 14 and 17 necessarily meant
an earmarked deposit in the sense that, when made, it
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should be specific to a named municipality. This question, the African Christian
Democratic Party Court held, was essentially one of statutory interpretation.
However, the passage in August was relevant to the extent that it suggested that a
court, 'when interpreting provisions in electoral statutes', is required 'to seek to
promote enfranchisement rather than disenfranchisement and participation rather
than exclusion'.172 African Christian Democratic Party therefore confirms the holding
in NICRO that, apart from the two exceptions discussed above, the role of the
founding values is to act as a guide to the interpretation of legislation. In particular,
where legislation seeks to regulate the right to vote, the role of FC s 1(d) is to act as
a higher-norm presumption against an intention on the part of the legislature to
exclude certain categories of people from voting.
In addition to the right to vote, FC s 1(d) has also featured as an interpretive
guide in cases involving the right to freedom of expression,173 the right to participate
in the proceedings of municipal councils,174 and the extra-territorial application of the
Bill of Rights.175 In Khumalo & Others v Holomisa, for example, FC s 1(d) was referred
to in connection with the importance of the role of the media 'in ensuring that
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government is open, responsive and accountable to the people'. 176 And in
Democratic Alliance v ANC & Others, following the Constitutional Court's decision in
UDM, the Cape High Court held that FC s 1(d) does not prescribe proportional
representation as the only 'fair' representative system compatible with multi-party
democracy.177
In the most recent decision to engage FC s 1(d)'s relationship to multi-party
democracy, Matatiele Municipality & Others v President of the Republic of South
African & Others,178 the Constitutional Court considered FC s 1(d) in the course of
interpreting FC s 155(3)(b). FC s 155(3)(b) provides that national legislation must
'establish criteria and procedures for the determination of municipal boundaries by
an independent authority'. The Court re-iterated the view it had expressed in
Executive Council, Western Cape Legislature that the purpose of establishing an
independent authority to determine municipal boundaries was to 'guard against
political interference'.179 This, in turn, was necessary to protect 'our multi-party
system of democratic government'.180 The foundational commitment to multi-party
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democracy here supports a reading of FC s 155(3)(b) that would prevent the
manipulation of municipal boundaries by a dominant political party to safeguard its
position against later shifts in the balance of political power.
Sachs J's concurring judgment in Matatiele stressed a different aspect of FC s
1(d), namely the foundational commitment to 'accountability, responsiveness and
openness'. The pursuit of these goals, Sachs J held, requires government to be
candid when asked to explain the purpose behind a legislative proposal:181
[F]ar from the foundational values of the rule of law and of accountable government
existing in discreet [sic] categories, they overlap and reinforce each other. Openness of
government promotes both the rationality that the rule of law requires, and the
accountability that multi-party democracy demands. In our constitutional order, the
legitimacy of laws made by Parliament comes not from awe, but from openness. 182
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This passage, like Sachs J's remarks in August, helpfully deepens our understanding
of the Final Constitution's conception of democracy. In particular, it suggests that the
exercise by Parliament of its democratic law-making power is only legitimate to the
extent that the purposes it seeks to achieve are properly explained. Legislation, like
all assertions of public power, must also of course be rational. But, Sachs J
concludes, the requirement of transparency in law-making is likely to promote
rationality as a matter of course.183

(c) Democracy in the Bill of Rights: FC ss 7(1), 36(1) and 39(1)
There are three direct references to democracy in the Bill of Rights: FC 7(1) (the
basic rights clause), FC s 36(1) (the general limitations clause) and FC s 39(1) (the
interpretation clause). Together, these three provisions structure the way in which
the tension between rights and democracy is to be managed in South African
constitutional law.
FC s 7(1) provides that: 'The Bill of Rights is a cornerstone of democracy in South
Africa. It enshrines the rights of all people in our country and affirms the democratic
values of human dignity, equality and freedom.'184 Although the
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academic debate over the question whether judicial review under a supreme-law Bill
of Rights necessarily detracts from democracy will no doubt continue, in relation to
cases heard under the Final Constitution at least, FC s 7(1) comes down decisively in
favour of the view that it does not. Far from detracting from democracy, FC s 7(1)
asks us to accept, the rights in the Bill of Rights lie at the very heart of the Final
Constitution's vision for South African democracy. Or, to put the point the other way
round, no South African political system claiming to be democratic would be worthy
of that name unless it respected the democratic values which the Bill of Rights
affirms.185
This approach to the rights-democracy tension resembles Dworkin's argument in
Freedom's Law.186 As we saw in § 10.2(d), for Dworkin, there is nothing at all
undemocratic about a court being asked to enforce, against the will of the majority,
rights that are constitutive of democracy. Provided the court reaches the right
answer, this practice can only enhance democracy. In endorsing this view, FC s 7(1)
distinguishes South African democracy from the account of that system given by
Schumpeter, and, to a lesser extent, Dahl. The purpose underlying the commitment
to democracy in the Final Constitution, FC s 7(1) implies, is not the maintenance of
political stability, or some kind of best-that-we-can-do-under-the-circumstances
democracy, but the promotion of a value-laden system of government based on
human dignity, equality and freedom.187
Of course, resolving the rights-democracy tension is not really this simple. Rights
are in tension with democracy, and it will not always be readily apparent when a
decision to vindicate a right against the will of the majority will serve the
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democratic values listed in FC s 7(1), and when it will not. But what FC s 7(1)
decisively does do is to put beyond question the idea that there will be at least some
occasions when the vindication of a right at the expense of majoritarian wishes will
not be undemocratic. In practice, the way this system works is through the twostage approach to judicial review.188 Like the 1982 Canadian Charter of Rights and
Freedoms, the Final Constitution envisages an adjudicatory model in which courts
resolve the rights-democracy tension in concrete cases by deciding first whether the
impugned law or conduct infringes a right in the Bill of Rights, and thereafter
whether such infringement can be saved under the general limitations clause. In this
185
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way, FC s 36(1) functions as a kind of democratic 'claw-back', allowing apparently
rights-infringing law to be justified by reference to the very same values that FC s
7(1) says the Bill of Rights was adopted to affirm.
In order fully to appreciate this point, it is necessary to set out the first part of FC
s 36(1) in full: 'The rights in the Bill of Rights may be limited only in terms of law of
general application to the extent that the limitation is reasonable and justifiable in
an open and democratic society based on human dignity, equality and freedom ' The
repetition of the democratic values listed in FC s 7(1), to which reference is also
made in FC s 1(a), is deliberate. The only basis on which law that infringes a right in
the Bill of Rights may be justified, FC s 36(1) tells us, is if that limitation can be said
to be reasonable and justifiable in the sort of society that the Bill of Rights is
committed to promoting. And what sort of society is that? Well, an 'open and
democratic' society in which, whether it comes down in favour of the people's will or
the right allegedly infringed, the resolution found for the rights-democracy tension
must in the end promote the democratic values of 'human dignity, equality and
freedom'.
It follows from this analysis that the case law applying FC s 36(1) is likely to tell us
quite a bit about the Final Constitution's conception of democracy, or at least the
Final Constitution's idea of what it means to live in an 'open and democratic
society'.189 And, indeed, a cursory examination of the law reports reveals this to be
the case. In decision after decision in which the second stage of the constitutional
inquiry has been reached, the courts have pronounced on this issue. In some cases,
the courts' view is implicit in the holding of the case, in the form of a
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statement along the following lines: In an open and democratic society based on
human dignity, equality and freedom, it is (not) reasonable and justifiable to limit
right X in the following circumstance. In other cases, or in addition to holdings of this
kind, the courts have expressly articulated what they think the Final Constitution's
vision for an open and democratic society is. In, Minister of Home Affairs & Another
v Fourie & Another; Lesbian and Gay Equality Project & Others v Minister of Home
Affairs & Others, for example, the Court remarked that '[t]he hallmark of an open
and democratic society is its capacity to accommodate and manage difference of
intensely-held world views and lifestyles in a reasonable and fair manner'. 190
In this way, the courts' interpretation of the Final Constitution's vision of what it
means to live in an open and democratic society is a function of everything they
have said in all the cases in which the second stage of the constitutional inquiry has
been reached. It would serve no useful purpose to summarize all of this
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jurisprudence here.191 Some of the more important decisions may, however, be
briefly mentioned. We know, for example, that the Final Constitution's vision for what
it means to live in an open and democratic society does not encompass certain
types of reverse onus provision.192 Nor is there space in that vision for the
criminalization of sodomy between consenting adult males;193 the
disenfranchisement of prisoners serving sentences without the option of a fine; 194
the statutory restriction of the common-law prescription period for delictual claims
against the state;195 the detention and sale in execution of goods belonging to a third
party to defray a customs debt;196 the overbroad statutory authorization of lethal
force in effecting an arrest;197 the blanket criminal prohibition of nude performances
on premises where liquor is sold;198 and the sale of immovable property in execution
of a judgment debt without judicial supervision.199
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What the limitations analysis in all of these cases reveals is that the resolution of
the rights-democracy tension in concrete cases can only be achieved by means of a
value-laden inquiry. As Sachs J noted in Coetzee v Government of the Republic of
South Africa, a case decided under the Interim Constitution:
[F]aithfulness to the Constitution is best achieved by locating the two-stage balancing
process within a holistic, value-based and case-oriented framework. The values that
must suffuse the whole process are derived from the concept of an open and
democratic society based on freedom and equality The notion of an open and
democratic society is thus not merely aspirational or decorative, it is normative,
furnishing the matrix of ideals within which we work, the source from which we derive
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the principles and rules we apply, and the final measure we use for testing the
legitimacy of impugned norms and conduct. 200

It is easy to dismiss this passage as being somewhat idealistic. In fact, it goes to the
heart of the constitutional project. What is often forgotten when thinking about the
two-stage approach to constitutional adjudication is that both stages of the inquiry
are driven by considerations of rights and democracy: the first stage because it
involves an assessment of whether the right in question has been infringed, in a
context in which FC s 7(1) provides that the 'Bill of Rights is a cornerstone of
democracy' and 'affirms the democratic values of human dignity, equality and
freedom'; and the second stage because it involves the assessment of whether the
right has been reasonably and justifiably limited, measured against the standards of
'an open and democratic society based on human dignity, equality and freedom'.
In South African constitutional law, therefore, it is not conceptually possible for a
right in the Bill of Rights to conflict with 'the democratic values of human dignity,
equality and freedom'. Such conflict is conceptually impossible because all of the
rights in the Bill of Rights are only enforceable to the extent that they affirm these
values. If a court were to find a conflict between a particular right and these values
it would by definition have made a mistake. We would be entitled to say: That cannot
be what the right means because FC s 7(1) provides that all the rights in the Bill of
Rights affirm the values that you say are in conflict with this right.
In summary: the paradigmatic case in which law or conduct is impugned under
the Bill of Rights does not require the court to resolve a conflict between the right on
which reliance is placed and democratic values. Rather, such a case requires the
court to resolve the inevitable tension between rights and democracy in a way that
best advances the constitutional project. That project must be understood as the
gradual working out, on a case-by-case basis, of the optimal balance to be struck
between the need to respect democracy, in the sense of the people's right to
govern, and the need to 'respect, protect, promote and fulfil the rights in the Bill of
Rights',201 without which there would be no meaningful democracy. On this
understanding of the constitutional project, the will of the majority on its own will
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never be a good enough reason to justify the limitation of a right. This is selfevidently the case where the will of the majority is deduced from public opinion
polls.202 But it is also the case where the will of the majority is expressed through
duly enacted laws of general application. Unless those laws are found to be
'reasonable and justifiable in an open and democratic society based on human
dignity, equality and freedom', the fact that they violate a right in the Bill of Rights
will be fatal to their constitutionality.
FC s 39(1) fits into this scheme by providing that, '[w]hen interpreting the Bill of
Rights, a court, tribunal or forum–(a) must promote the values that underlie an open
and democratic society based on human dignity, equality and freedom'. On the
reading of the Final Constitution just advanced this provision is strictly speaking
redundant since FC s 7(1) already tells us that the rights in the Bill of Rights are
200
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intended to affirm these values.203 A court doing justice to FC s 7(1) would therefore
in any case be obliged to interpret the Bill of Rights in the manner suggested by FC s
39(1).204 But constitution-makers are allowed some repetition for effect, and, if
nothing else, what FC s 7(1) does is to say that, even where the general limitations
clause is not (yet) implicated, at the first stage of the constitutional inquiry, the
same values that infuse the second stage of the inquiry must be referred to in
deciding whether that stage should be reached.

(d) The powers and functions of Parliament, provincial legislatures
and municipal councils
The centerpiece of the Final Constitution's commitment to democracy is to be found
in the provisions dealing with the powers and functions of Parliament, the provincial
legislatures and the municipal councils. As Sachs J remarked in Matatiele,
'[d]emocratically elected by the nation, Parliament is the engine-house of our
democracy.'205
That the basic form of South African democracy is representative government is
confirmed by FC s 42(3), which provides:
The National Assembly is elected to represent the people and to ensure government by
the people under the Constitution. It does this by choosing the President, by providing a
national forum for public consideration of issues, by passing legislation and by
scrutinizing and overseeing executive action.206
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The main function of the National Council of Provinces, in turn, is to represent
provincial interests.207
The Final Constitution's provisions on national, provincial and local government
legislative authority are discussed in detail elsewhere in this work.208 What this
section does, instead, is to focus on three generic provisions that expressly refer to
democracy and which are repeated in the various sections setting out the powers
and functions of Parliament, provincial legislatures and municipal councils. The three
generic provisions deal with legislative bodies' power to make rules and orders
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concerning their business, participation by minority parties in legislative
proceedings, and public access to legislative bodies.

(i) Rules and orders concerning legislative business must take
account of representative and participatory democracy
FC s 57(1)(b) provides that the National Assembly may 'make rules and orders
concerning its business, with due regard to representative and participatory
democracy, accountability, transparency and public involvement'. This formulation is
repeated in respect of the National Council of Provinces209 and provincial
legislatures.210 In De Lille & Another v Speaker of the National Assembly, the Cape
High Court held that the 'suspension of a Member of the Assembly from Parliament
for contempt is not consistent with the requirements of representative democracy
[in FC s 57(1)(b), read with FC s 57(1)(a) and FC s 57(2)(b)]'.211 The main reason
advanced in support of this holding was that such a punishment would not only
'penalise' the Member of Parliament in question, 'but also his or her party and those
of the electorate who voted for that party who are entitled to be represented in the
Assembly by their proportionate number of representatives'.212 The limitation in FC s
57(1)(b) on the National Assembly's power to regulate the way it conducts its
business, in other words, means that the rules and orders regulating its business
cannot be so drafted as to frustrate the principle of democracy. This is a classic
instance of what John Hart Ely has called the 'democracy-reinforcing' function of
judicial review.213 Although the De Lille case was eventually decided by
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the Supreme Court of Appeal on a different basis,214 the High Court's interpretation
of FC s 57(1)(b) was not contradicted.
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(ii) Participation by minority parties in proceedings of Parliament,
provincial legislatures and municipal councils
FC s 57(2)(b) provides that the National Assembly's rules and orders must allow for
'participation in the proceedings of the Assembly and its committees of minority
parties represented in the Assembly, in a manner consistent with democracy'. This
formulation is repeated in respect of the National Council of Provinces, 215 provincial
legislatures,216 and municipal councils.217 There have been two important decisions
to date on the version of this provision that applies to minority party participation in
the proceedings of a municipal council and its committees — FC s 160(8). In
Democratic Alliance v ANC & Others,218 which was handed down after the floorcrossing legislation at issue in UDM219 had taken effect, the reconstitution of three
committees of the City of Cape Town was challenged under FC s 160(8). The
applicant, a minority political party, alleged that its representation on the City's
reconstituted executive committee and two other committees was adversely
disproportional to the number of seats it held in the municipal council. In argument,
counsel conceded that the requirement in FC 160(8)(b) that the rights of members of
a municipal council to participate in proceedings of the Council and those of its
committees be 'consistent with democracy' would be satisfied by a first-past-thepost system in which the majority party took all the seats on the executive
committee.220 The decision accordingly turned on the interpretation of FC s 160(8)
(a), which provides that parties must be 'fairly represented' on committees of the
Municipal Council.221 On this issue the Cape High Court held that FC s 160(8)(a)
confers a right to participate in such committees, rather than a right to demand that
the composition of each committee be proportional to the parties' representation in
the municipal council.222
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Distinguishing Democratic Party & Others v Brakpan Transitional Local Council &
Others,223 and citing UDM, the Court in Democratic Alliance v ANC held that 'the
requirement of "fair representation" set by FC s 160(8)(a) can be met by a system of
representation other than proportional representation or a system approximating
one of proportional representation.'224 Later on in the judgment, the Court made it
clear that its decision was strongly influenced by what it perceived to be the proper
role of courts in 'political' cases. In cases of this nature, the Court held, a greater
degree of judicial deference is in order.225
Two provisional conclusions may be drawn from the Cape High Court's decision in
Democratic Alliance v ANC. First, it is clear that, where the Final Constitution refers
to democracy tout court, rather than any particular form of democracy, there is a
danger that the term 'democracy' will be understood as a reference to the majorityrule principle, rather than the deeper principle of democracy that appears to
underlie the constitutional text as a whole. Secondly, the Court's reluctance to superimpose its own conception of democracy on FC s 160(8) illustrates the inherent
difficulty in all cases where the principle of democracy is implicated. As the Court
notes, cases of this type are by definition 'political', and therefore subject, if not to a
formal political question doctrine, at least to more than the ordinary degree of
deference. When this deferential approach is coupled with the contested nature of
democracy itself, it may be expected that non-specific or unqualified references to
democracy in the Final Constitution will rarely give rise to determinate rules, other
than the requirement that the dispute should be resolved according to the wishes of
the majority. On the other hand, where references to democracy are qualified, there
may be a basis for more robust judicial intervention.
The Constitutional Court had an opportunity to consider FC s 160(8) in
Democratic Alliance & Another v Masondo NO & Another.226 In Masondo, the issue
was whether a mayoral committee established under s 60 of the Local Government:
Municipal Structures Act 117 of 1998 was a committee as contemplated in FC s
160(8).227 Langa DCJ, writing for the majority, held that it was not, on two grounds:
first, on the basis of a finding that the functions of mayoral committees
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Section 60 of the Structures Act provides that, where a municipal council has more than nine
members, the executive mayor 'must appoint a mayoral committee from among the councillors to
assist the executive mayor'. Section 60 is silent as to whether the committee must include
councillors from minority parties. Note that the question posed in the second Democratic Alliance
case is different from the one posed in the Cape High Court case. In the Cape High Court case the
question was whether the composition of the executive committee of a municipal council must be
proportional to the representation of parties in the council. In the second Democratic Alliance case
the question was whether a mayoral committee, under an executive mayor system (which is
different from the executive committee system) was a committee of the council at all, and
therefore subject to FC s 160(8). The two decisions are accordingly distinguishable, and the
Constitutional Court's decision in the second Democratic Alliance case must not be read as having
overridden the Cape High Court's decision.

under the Structures Act were 'executive' not 'deliberative',228 and, secondly, by
reason of the fact that a mayoral committee was not elected by the municipal
council, but appointed by the executive mayor.229 In relation to the first point, the
majority held that the Final Constitution was consistent in not requiring minority
party representation on executive bodies, since the 'primary purpose' of such bodies
was 'to ensure effective and efficient government and service delivery'. 230 In relation
to the second point, the majority held that there was a contextual basis for finding
that the word 'committees' in FC 160(8) meant committees elected by the municipal
council.231 A mayoral committee was therefore 'simply not the type of committee
contemplated by s 160(8)'.232
O'Regan J, whilst agreeing that FC s 160(8)(b) connotes simple majority rule,
dissented on the basis that FC s 160(8)(a) requires a prior procedure in which the
views of minority parties should at least be taken into account. In O'Regan J's view,
'the obligation of fair representation means that those decisions [ie majority
decisions under FC s 160(8)(b)] are made only once the interests of non-majority
parties have been aired'.233 Nor could the application of FC s 160(8) be said to
depend on whether the mayoral committee was appointed by the municipal council
or an executive mayor, as this would allow the subsection to be circumvented by the
device of having all committees appointed in the latter way. 234 Rather, since the
purpose underlying FC s 160(8)(a) was to ensure that decisions of the council and its
committees are preceded by 'deliberation', the real question was whether mayoral
committees are 'involved in deliberative decision-making'. 235 The fact that, in the
case of local government, legislative and executive authority is vested in 'the same
institution' (the municipal council) provided a strong indication that this was indeed
the case.236 Summarizing her position, O'Regan J concluded:
[S]ection 160(8)(b) is clear that the principle of fair representation is always subject to
democracy and the will of the majority. Members of the mayoral committee must
therefore submit to that principle, as must all councillors. The principle established by
section 16(8) is a principle which requires inclusive deliberation prior to decision-
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making to enrich the quality of our democracy. It does not subvert the principle of
democracy itself.237

The third judgment delivered in Masondo, by Sachs J, neatly split the difference
between the majority and the minority position. Whilst agreeing with O'Regan J's
conception of democracy as requiring more than mere lip-service to be paid to
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the notion of minority party participation and the value of deliberation, 238 Sachs J
nevertheless concurred in the majority judgment. For Sachs J, the key point was that
the Final Constitution 'is silent on the question of the kind of executive leadership
that councils may have'.239 The constitutional provisions on local government, Sachs
J noted, lack the detail of — and the distinctions drawn in — the constitutional
provisions on national and provincial legislative and executive authority. 240 Whereas
O'Regan J drew from this silence the inference that the legislative and executive
functions of a municipal council are effectively fused, for Sachs J the absence of
detailed constitutional rules meant that the legislature had a significant margin of
appreciation in designing the system of local government. Unless it could be shown
that the Structures Act, in providing for the executive mayor system, necessarily
undermined the deeper conception of democracy that he shared with O'Regan J,
there was no basis for striking down any of its provisions.241 Rather, the question of
whether the mayoral committee system in practice undermined democracy had to
be approached on a case-by-case basis.242
O'Regan J and Sachs JJ's judgments in Masondo provide compelling examples of
courts' capacity to give meaningful effect to the principle of democracy where the
text of the Final Constitution prompts them to do so. The difference between the
majority and the minority decision in this case lies in O'Regan J's preparedness to
exploit the distinction in FC s 160(8) between the manner of participation in
municipal council committees and the basis on which decisions are ultimately taken.
As we have seen, the emphasis placed in the theoretical literature on the value of
participation in political decision-making and the associated value of deliberation is
never made to the exclusion of the majority-rule principle.243 None of the democratic
theorists discussed in the previous section would thus argue that a modern
democracy should be beholden to the impossible ideal of decision-making by
consensus, or to exhaustive processes of participation that ultimately run counter to
governmental efficiency. Rather, deliberation and participation in decision-making
are stressed for the contribution these processes can make to better informed and
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more legitimate decisions. But there is always a tipping point at which participation
and deliberation cease to be useful, and instead become counterproductive.
O'Regan and Sachs JJ's judgments attempt to maintain this balance by reading FC s
160(8) in such a way as to ensure that, after adequate deliberation, the majority
view must prevail. Had it carried the day, O'Regan J's judgment would arguably have
contributed to the deepening of democracy in South Africa, since it would have
helped to secure the conditions for multi-party participation in the entire local
government system, rather than
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exempting an important part of that system — the functioning of mayoral
committees where the executive mayor system applies — from the requirements of
participatory and deliberative democracy.

(iii) Public access to and involvement in Parliament and the
provincial legislatures
FC s 59(2) provides that the National Assembly 'may not exclude the public,
including the media, from a sitting of a committee unless it is reasonable and
justifiable to do so in an open and democratic society'. Once again this provision is
replicated with respect to the National Council of Provinces in FC s 72(2) and
provincial legislatures in FC s 118(2). None of these provisions has as yet been
judicially considered. On their face, they acknowledge the value not so much of
public participation in legislative decision-making as access to information about the
inner workings of the democratic process. This value is promoted by conferring on
the public a right to attend legislative committee hearings subject to a similar form
of limitations analysis as that required FC s 36.
FC s 59(2) and its NCOP and provincial equivalents are complemented by FC ss
59(1), 72(1) and 118(1), all of which impose on the legislature concerned a positive
duty: (a) 'to facilitate public involvement in the legislative and other processes of the
legislature and its committees' and (b) to 'conduct its business in an open manner,
and hold its sittings, and those of its committees, in public' subject to reasonable
limitations. In Matatiele Municipality & Others v President of the Republic of South
African & Others, the Constitutional Court remarked obiter that FC s 118(1)(a) may
impose a duty on provincial legislatures, when considering a constitutional
amendment under FC s 74(8), to entertain oral or written representations. 244
Because this issue was not properly argued, however, the Court declined to decide
it, ordering instead that it be canvassed at a subsequent hearing.245 For the same
reason, the Court declined to comment on the correctness of the view expressed in
King & Others v Attorneys' Fidelity Fund Board of Control & Another that '[t]he public
may become "involved" in the business of the National Assembly as much by
understanding and being informed of what it is doing as by participating directly in
those processes'.246
The question the Supreme Court of Appeal had to decide in King was whether an
alleged violation by the National Assembly of its FC s 59(1)(a) obligation to 'facilitate
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2006 (1) SA 474 (SCA), 2006 (4) BCLR 462 (SCA)('King') at para 22 (quoted and discussed in
Matatiele (supra) at paras 64-65).

public involvement' in its 'processes' fell to be determined exclusively by the
Constitutional Court by reason of FC s 167(4). This subsection provides that '[o]nly
the Constitutional Court may– (a) . . . (e) 'decide that Parliament or the President has
failed to fulfil a constitutional obligation'. The Supreme Court of Appeal answered
this question in the affirmative, holding that the National Assembly's obligation
under FC s 59(1)(a) was 'pre-eminently a "crucial political"
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question' that the Final Constitution reserved for the Constitutional Court. 247 The
views expressed in King about the obligation imposed by FC s 59(1)(a) were,
therefore, not intended as a comprehensive analysis of that provision, but rather as
a statement of the sort of obligation that FC s 59(1)(a) imposed, for the limited
purposes of deciding the jurisdictional question. Had the Supreme Court of Appeal
been properly seized with the case, its interpretation of FC s 59(1)(a) might have
been more robust, particularly when read alongside FC s 59(1)(b) and (2).248 These
two provisions, after all, already secure the public's right not to be excluded from
sittings of the National Assembly and its committees. FC s 59(1)(a) must therefore
impose on the National Assembly a duty to do something more than this. Although
the Supreme Court of Appeal was in principle correct to say that 'public involvement'
is 'necessarily an inexact concept' and that the duty to facilitate it may be fulfilled in
many ways, the juxtaposition of FC s 59(1)(a) alongside provisions that already
secure the public's right of access to the National Assembly restricts the range of
possible meanings that can be attributed to the phrase 'public involvement'. The
only example the Supreme Court of Appeal gives of public involvement other than
the right to make submissions is the suggestion that members of the public may
have a right to be 'informed' of what the National Assembly is 'doing'. 249 This is not a
plausible reading of FC s 59(1)(a) if it is taken to mean that the National Assembly's
obligations under this paragraph may be fulfilled by alerting the public to upcoming
legislative proposals. The word 'involvement' connotes far more than the passive
right to receive information. Rather, the plain meaning of 'involvement' is active
participation in the affairs of the legislative body concerned, not necessarily
accompanied by the right to influence the outcome of a particular process, but, at
the very least, embracing the right to be heard.250 To argue, as the Supreme Court of
Appeal did in King, that the fact that FC s 59(1)(a) gives rise to several possible
obligations, and that the breach of just one of these obligations is therefore not
conclusive, begs the question. The real question is whether FC s 59(1)(a) gives rise
to a core obligation on the part of the National Assembly to entertain written or oral
submissions from members of the public in respect of every legislative proposal that
comes before it. On the facts in King, the public had been given this opportunity,
although the appellants had not been directly consulted, and had not responded to
any of the public calls for submissions. Had the Supreme Court of Appeal been
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properly seized with the case, that factual finding would have been an adequate
basis for dismissing the appellants' argument.
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A more detailed understanding of FC s 59(1)(a) and its cognates will emerge once
the Constitutional Court gives judgment on the meaning of FC s 118(1)(a) in
response to the further hearing in Matatiele.251 Even in this case, however, the
answer is likely to be partial, as the Constitutional Court's decision will be restricted
to the obligation on a provincial legislature to facilitate public involvement in its
processes when approving a constitutional amendment bill, as required by FC s
74(3)(b) read with FC s 74(8). It is apparent from the Constitutional Court's
comments on King that the crucial question will be whether FC s 118(1)(a) imposes a
duty to entertain written or oral submissions. If that question is decided in the
affirmative, the next question will be whether the duty to entertain submissions
always means oral submissions or sometimes just written submissions. The answer
to this question, at least, is clear. Given the wide range of matters that come before
the National Assembly, the NCOP and the provincial legislatures for consideration,
FC s 59(1)(a) and its cognates cannot be read to imply a duty to entertain oral
submissions in every case. No reasonable conception of democracy would require
this. Rather, if it is found that FC s 59(1)(a) imposes a duty to entertain written or
oral submissions, the choice between these two forms of public involvement should
be left to the legislature, depending on the nature of the issue being discussed, the
level of technical information required, the public importance of the issue, and the
urgency of the need to decide it.

(e) Miscellaneous provisions
FC Chapter 9 is entitled 'State Institutions Supporting Constitutional Democracy'. FC
s 181(1) goes on to provide a list of 'state institutions [that] strengthen
constitutional democracy'.252 This is the only provision in the Final Constitution in
which the word 'democracy' is qualified by the adjective 'constitutional'. Although
there can be little doubt that the system that the Final Constitution puts in place is
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a constitutional democracy, the term 'democracy' when used in the Final
Constitution is either left unqualified or qualified by terms such as 'participatory' or
251
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'representative'. It would be wrong to read too much into this. The lack of any other
references to 'constitutional democracy' simply confirms the fact that constitutional
democracies, as indicated in § 10.2(d), are compatible with a number of different
forms of democracy. The presence of a supreme-law bill of rights in a constitution
does not mean that the political system concerned ceases to be a representative
democracy, or that elements of participatory or deliberative democracy cannot be
grafted onto the constitution. As we have seen, both Sachs and O'Regan JJ have
been at pains to articulate a deep, in the sense of being participation and
deliberation-rich, constitutional conception of democracy. It is this deep conception
that the Chapter 9 institutions ought to be strengthening. If it were not, there would
have been no reason to establish them.
Other provisions that refer directly to democracy include: FC s 152(1),253 FC s
195(1),254 FC s 234,255 and FC s 236.256

10.4 Constitutional rights shaping south african
democracy
As we have seen, FC s 7(1) provides that the Bill of Rights 'affirms the democratic
values of human dignity, equality and freedom'. In theory, therefore, every right in
the Bill of Rights is integral to understanding the Final Constitution's vision for South
African democracy, and a comprehensive treatment of this issue would need to look
at the contribution made by each right in the Bill of Rights to the articulation of this
vision.257 Such an undertaking is not possible
253

FC s 152(1) provides that one of objects of local government is to 'provide democratic and
accountable government for local communities'. This provision was considered in Masondo. The
Masondo Court held that FC s 152 sets two main objects for local government: 'the development
and promotion of democracy', which 'involves ensuring that the will of the majority prevails and
also that the views of the minority are considered'; and the object 'to ensure that government is
efficient and effective in the rendering of services and the promotion of social and economic
development'. Masondo. (supra) at para 17. The Masondo Court continued: 'The two purposes are
mutually reinforcing — they give meaning to each other. They are both indispensable to the
enormous task of reconstructing society in the functional areas of local government.' Ibid.

254

FC s 195(1) provides: 'Public administration must be governed by the democratic values and
principles enshrined in the Constitution . . .' See Rail Commuters Action Group & Others v Transnet
t/a Metrorail & Others 2005 (2) SA 359 (CC), 2005 (4) BCLR 301 (CC) at para 74 (Court held that
the principle of accountability in the Final Constitution was an important consideration when
deciding questions relating to the state's liability in delict.)

255

FC s 234 provides: 'In order to deepen the culture of democracy established by the Constitution,
Parliament may adopt Charters of Rights consistent with the provisions of the Constitution.'

256

FC s 236 provides: 'To enhance multi-party democracy, national legislation must provide for the
funding of political parties participating in national and provincial legislatures on an equitable and
proportional basis.' See UDM (supra) at para 52 (Court referred to this provision and held that it
was possible to devise an equitable political party funding system even where floor-crossing was
allowed. It offered Germany as an example.)

257

On the interaction between the right to dignity and democracy, see S Woolman 'Dignity' in S
Woolman, T Roux, J Klaaren, A Stein, M Chaskalson & M Bishop (eds) Constitutional Law of South
Africa (2nd Edition, OS, December 2005) Chapter 36, 36-13. On the relationship between the right
to property and democracy, see First National Bank of SA Ltd t/a Wesbank v Commissioner, South
African Revenue Service & Another; First National Bank of SA Ltd t/a Wesbank v Minister of
Finance 2002 (4) SA 768 (CC), 2002 (7) BCLR 702 (CC) at para 45.

OS 07-06, ch10-47

within the confines of this chapter. To keep the discussion within reasonable bounds,
this section concentrates on a small sample of rights that have come to be seen by
democratic theory, and by the courts in South Africa, as being integral to the
operation of a democratic system of government. For the most part, these rights are
clustered together in one part of the Bill of Rights, FC ss 16-19, which covers
respectively the right to freedom of expression; the right to freedom of assembly,
demonstration, picket and petition; the right to freedom of association; and political
rights. The clustering together of these rights is not co-incidental. As the
Constitutional Court has observed, FC ss 16-19 are grouped together precisely
because they share a common connection to the establishment and maintenance of
the conditions necessary for democracy.258 Whilst all of these rights are equally
important, this chapter engages only with the right to freedom of expression and
political rights.
The other group of rights that is integral to democracy is the group of socioeconomic rights in FC ss 25-29. The link between these rights and the maintenance
of the conditions necessary for democracy is self-evident, but nonetheless not as
well established in liberal constitutional theory as might be expected. Indeed, the
inclusion of socio-economic rights as fully justiciable rights in the Final Constitution is
part of the reason why that document is regarded as being an extension of the
liberal constitutionalist project, rather than a mere restatement of it. 259 By
considering the place of socio-economic rights in the South African democratic
system the discussion in § 10.4(c) below attempts to do justice to this broader
vision.
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(a) Freedom of expression

258

See Case & Another v Minister of Safety and Security & Others; Curtis v Minister of Safety and
Security & Others 1996 (3) SA 617 (CC), 1996 (5) BCLR 609 (CC)('Case') at para 27 (Referring to
the right to freedom of expression in IC s 15 'as part of a web of mutually supporting rights . . .
[which] together may be conceived as underpinning an entitlement to participate in an ongoing
process of communicative interaction that is of both instrumental and intrinsic value'.) This dictum,
though occurring in the minority judgment of Mokgoro J, was applied by a near-unanimous court to
the right to freedom of expression in the Final Constitution. See S v Mamabolo (E TV & Others
Intervening) 2001 (3) SA 409 (CC), 2001 (5) BCLR 449 (CC) at para 28 (Referring to FC ss 15-19 as
a group of rights together promoting 'the freedom to speak one's mind', which freedom 'is now an
inherent quality of the type of society contemplated by the Constitution as a whole'); South African
National Defence Force Union v Minister of Defence & Another 1999 (4) SA 469 (CC), 1999 (6)
BCLR 615 (CC)('SANDFU') at para 8 (Citing the passage from Case with approval and remarking
that the rights in FC ss 10 and ss 16-19 'taken together protect the rights of individuals not only
individually to form and express opinions, of whatever nature, but to establish associations and
groups of like-minded people to foster and propagate such opinions'). On the relationship between
freedom of expression and democracy, see D Milo & A Stein 'Freedom of Expression' in S Woolman,
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In liberal constitutional theory, Ronald Dworkin has argued, the right to freedom of
expression has both an 'instrumental' and a 'constitutive' dimension.260 In its
instrumental dimension, the right protects expression because of the consequences
for society that are thought to follow from protecting certain forms of expression
(such as political speech).261 In its constitutive dimension, the right protects
expression because allowing people the freedom to express themselves without
government restraint is thought to be necessary to the development of human
personality. Although it is easy to see the first dimension of the right as being
necessary to democracy, the second dimension is equally relevant. As Dworkin has
argued, recognition of the second dimension requires government to treat its
citizens as 'responsible moral agents'.262 The protection of non-political speech, in
other words, promotes a culture in which citizens are regarded as being capable of
forming their own opinions, and in which their right to make political choices and
engage in public debate is thereby indirectly respected.
In addition to endorsing this approach,263 the Constitutional Court's jurisprudence
on the right to freedom of expression in FC s 16 shares with the liberal tradition the
notion that it is sometimes justifiable to limit this right in order to protect
democracy.264 In Islamic Unity Convention v Independent Broadcasting Authority &
Others, for example, the Court held:
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The pluralism and broadmindedness that is central to an open and democratic society
can, however, be undermined by speech which seriously threatens democratic
pluralism itself. Thus open and democratic societies permit reasonable proscription of
260
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activity and expression that pose a real and substantial threat to such values as the
constitutional order itself.265

The notion that certain forms of speech may in fact undermine democracy is
captured in FC s 16(2), which excludes three types of expression from the protection
afforded by FC s 16(1).266 The Constitutional Court has made it clear that, where
expressive conduct falls outside these three exclusions, any regulation of the right to
freedom of expression will be found to limit the right, and the focus of the Court's
attention will accordingly fall on the limitations stage of the inquiry. 267
So much is uncontroversial. Besides affirming the liberal approach to the right to
freedom of expression, however, the case law under FC s 16 also contains several
arguments about the link between freedom of expression and democracy that are
specific to South Africa. These arguments are worth examining for what they reveal
about the peculiar features of the Final Constitution's vision for South African
democracy.
In S v Mamabolo (E TV & Others Intervening), a government official had been
convicted by a High Court judge of the common-law crime of scandalizing the court.
On appeal, the Constitutional Court was required to consider whether the continued
existence of this crime in South African law was consistent with FC s 16(1). The
interesting aspect of Mamabolo from the perspective of this chapter is that it
concerned the role of freedom of expression in ensuring the accountability of judges
to the people in a constitutional democracy.268 In assessing this question, the Court
weighed, on the one hand, the need for 'vocal public scrutiny'269 of the judiciary, and,
on the other, the need to preserve the 'moral authority'270 of the judiciary, especially
in a young democracy where the judiciary's role in the maintenance of democracy is
still being established. Public scrutiny of the judiciary, the Court noted, 'constitutes a
democratic check' and must be allowed because it is difficult for the political
branches, except in extreme cases of judicial misconduct, to check the judiciary
without being seen to threaten judicial independence. 271 The countervailing
consideration, however, was the need to build public confidence in the judiciary,
particularly given the 'erosion' of that confidence under apartheid. 272
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Against this background, the Final Constitution's vision for the right to freedom of
expression was to seek a more nuanced approach to the right, in particular by
balancing the right to freedom of expression against the right to human dignity in FC
s 10.273
The Mamabolo Court contrasted its approach to that of the United States
Supreme Court, whose jurisprudence it was asked to follow. In the United States,
freedom of speech is given heightened protection in the form of the 'clear and
present danger' test, which permits limitation of the First Amendment only in the
most pressing circumstances. The Court was asked to follow this approach on the
authority of a decision of the Ontario Court of Appeal which had sought to adapt it to
Canadian law.274 The Mamabolo Court's response to this argument is instructive
about its view of the special features of the Final Constitution's vision for South
African democracy. Stressing that South Africa was a young democracy emerging
from a totalitarian past, the Court acknowledged that this might be taken as a
reason for according the right to freedom of expression heightened protection on the
American model:
Having regard to our recent past of thought control, censorship and enforced conformity
to governmental theories, freedom of express — the free and open exchange of ideas —
is no less important that it is in the United States of America. It could actually be
contended with much force that the public interest in the open market-place of ideas is
all the more important to us in this country because our democracy is not yet firmly
established and must feel its way. Therefore we should be particularly astute to outlaw
any form of thought control, however respectably dressed.275

Nevertheless, the Court reasoned, South Africa's status as a new democracy also
provided an argument in favour of reducing the protection afforded to freedom of
speech, especially in relation to criticism of the judiciary. It is precisely because the
judiciary is more powerful in a new constitutional democracy that its integrity needs
to be protected.276 The Court also took cognizance of crucial differences between the
drafting histories of the United States and South African Constitutions which
suggested that a different approach to the right to freedom of expression in South
Africa was in order. Whereas the American Constitution was 'a monument to the
libertarian aspirations of the Founding Fathers', the Final Constitution 'is a wholly
different kind of instrument infinitely more explicit, more detailed, more balanced,
more carefully phrased and counterpoised'.277
It would be convenient to think of Mamabolo as situating South African
democracy somewhere in the middle of the political spectrum between
272
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libertarianism and socialism, but of course this simple two-dimensional approach is
misleading. Conceptions of democracy do not vacillate over time and from country
to country in a fixed plane between these two extremes. Rather, the Western (and
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increasingly international) understanding of democracy, as the discussion in § 10.2
makes clear, is continually evolving, stretching out in a second dimension that the
traditional left-right axis is incapable of capturing.278 In addition, as Mamabolo
indicates, the Final Constitution's vision for South African democracy is a product not
only of the liberal tradition but also of the lived experience of the struggle for
democracy in South Africa. Whether it is in the end correct to describe that vision as
remaining within the liberal tradition does not really matter. The point is rather that
the Final Constitution's vision for South African democracy is unique, and must in the
end be deduced from a careful reading of the constitutional text, the history of its
enactment, and the extrapolation of the constitutional drafters' basic premises to
the changing circumstances of South African society.
The second case that illuminates the role of the right to freedom of expression in
the Final Constitution's vision for South African democracy is Islamic Unity
Convention v Independent Broadcasting Authority & Others.279 Islamic Unity
Convention involved a challenge under FC s 16 to clause 2(a) of the Code of Conduct
for Broadcasting Services, which prohibits broadcasting of 'any material which is
likely to prejudice the safety of the State or the public order or relations between
sections of the population'.280 The Court was accordingly required to focus on the
exclusion from protection under FC s 16(2)(c) of expression that amounts to
'advocacy of hatred that is based on race, ethnicity, gender, or religion, and that
constitutes incitement to cause harm'. 'There is no doubt', the Court held, 'that the
State has a particular interest in regulating this type of expression because of the
harm it may pose to the constitutionally mandated objective of building the nonracial and non-sexist society based on human dignity and the achievement of
equality'.281 Nevertheless, the regulation in clause 2(a) went beyond the confines of
FC s 16(2) by prohibiting categories of speech other than those specifically excluded
by this subsection.282 Nor could the clause be saved by FC s 36. To be sure, FC s 36
authorized limitations of the right to freedom of expression in service of the
democratic values of 'human dignity, equality and freedom'. It was also true that the
'achievement of these values' gave the state a special interest in regulating
'[e]xpression that advocates hatred and stereotyping of people on the basis of
immutable characteristics'.283 But it had not been shown that this interest 'could not
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be served adequately by the enactment of a provision which is appropriately tailored
and more narrowly focused'.284
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Islamic Unity Convention reminds us that the commitment in Mamabolo to a more
balanced view of the role of freedom of expression in South African democracy does
not exempt the state from the need to pay careful attention to the way that this
balance is struck in practice. The holding in Mamabolo that the right to freedom of
expression is not paramount in the Final Constitution's hierarchy of rights does not
mean that the right is not important. Even in the most politically sensitive of areas —
expression touching on questions of 'race, ethnicity, gender or religion' — the state
still bears the onus, when straying outside the confines of FC s 16(2), of justifying
any limitation of this right.
The third case worth mentioning is Khumalo & Others v Holomisa.285 Khumalo
concerned the question whether the common-law rules of defamation should be
altered by the direct application of FC s 16. What is specific to South Africa about the
right to freedom of expression, O'Regan J noted, is that this right is included in a
Constitution committed to ensuring 'accountability, responsiveness and openness'. 286
This observation suggests that the mass media has a heightened role to play:
The manner in which the media carry out their constitutional mandate will have a
significant impact on the development of our democratic society. If the media are
scrupulous and reliable in the performance of their constitutional obligations, they will
invigorate and strengthen our fledgling democracy. If they vacillate in the performance
of their duties, the constitutional goals will be imperiled.' 287

The striking thing about this passage is that it transforms the media's right to
freedom of expression into a constitutional obligation to disseminate information and
'provide citizens with a platform for the exchange of ideas'.288 Although prompted by
a decision of the High Court of Australia,289 O'Regan J, by referring to FC s 1(d),
amplifies the stress in that decision on media freedom to justify a much stronger
conception of the role of the media in South Africa. The fact that the Final
Constitution accords an instrumental purpose to the institutions of representative
democracy, she reasons, means that the media is doubly important. Not only must it
play a role in the exchange of information and ideas. It must also play a special role
283
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in holding government to account, and in ensuring that it is responsive to the needs
of the electorate. Here, then, we have a much deeper conception of democracy than
the one set out by the unanimous Court in UDM.290 Democracy, according to O'Regan
J in Khumalo, cannot depend for its protection
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on the restraining influence of regular elections alone. Rather it is a 'culture' 291 that
needs to be nurtured between elections if it is to survive for any length of time.
The role of the right to freedom of expression in the consolidation of democracy
has also been expressed in two decisions that otherwise might have been handed
down in any one of the more established liberal democracies, Phillips v Director of
Public Prosecutions (Witwatersrand Local Division)292 and De Reuck v Director of
Public Prosecutions (Witwatersrand Local Division).293 In both these cases, whilst
stressing the traditional function of the right to freedom of expression, the Court
suggested that forms of expression that could not be associated, even indirectly,
with 'the growth of democracy' would enjoy concomitantly less protection. 294
In summary, the four special features of the Final Constitution's conception of the
link between freedom of expression and democracy are: (1) the right to freedom of
expression is of central, but not paramount, importance to democracy, and must be
balanced against the right to human dignity in FC s 10; (2) the right to freedom of
expression has a particular role to play in a new democracy such as South Africa,
where it is crucial to democratic consolidation; (3) expression based on the
immutable characteristics of a person or group is potentially destructive of
democracy, especially in a country such as South Africa, but must nevertheless be
regulated with care so as to remain within the boundaries set by FC s 16(2); and (4)
the role of the right to freedom of expression in holding the political branches to
account means that the media has a special constitutional obligation in South Africa
to create the conditions necessary for the development of a democratic culture.295

(b) Political rights

290

See United Democratic Movement v President of the Republic of South Africa & Others (African
Christian Democratic Party & Others Intervening; Institute for Democracy in South Africa & Another
as Amici Curiae) (No 2) 2003 (1) SA 495 (CC), 2002 (11) BCLR 1213 (CC)('UDM').

291

Ibid at para 24.

292

2003 (3) SA 345 (CC), 2003 (4) BCLR 357 (CC)('Phillips')(Section 160 (d) of Liquor Act 27 of 1989,
which makes it an offence for the holder of an 'on-consumption liquor licence to allow 'any person
to perform an offensive, indecent or obscene act' out to perform in public without being properly
clothed, found to be overbroad and unconstitutional against FC s 16.)

293

2004 (1) SA 406 (CC), 2003 (12) BCLR 1333 (CC)('De Reuck')(Unsuccessful challenge to s 27(1),
read with the definition of child pornography in s 1, of the Film and Publications Act 65 of 1996.)

294

Phillips (supra) at para 23.

295

See also Speaker of the National Assembly v De Lille 1999 (4) SA 863 (SCA) at para 29 ('The right
of free speech in the [National] Assembly protected by s 58(1) is a fundamental right crucial to
representative government in a democratic society').

The 'right to participate in the making of laws' has been called 'the right of rights' 296
and, indeed, there is broad agreement in democratic theory that, if any right is
integral to democracy, then it is the right to participate in the democratic process. 297
The special relationship between political rights and democracy is sometimes
recognized in the text of a constitution,298 and state action impinging on such rights
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may be subject to a heightened level of review.299
In South Africa, FC s 19, which provides for a range of political rights, is not
singled out as being more important than other rights in the Bill of Rights. The core
democratic institutions that FC s 19 supports are, however, enumerated in FC s 1(d),
which declares 'universal adult suffrage, a national common voters roll, regular
elections, and a multi-party system of democratic government' to be among the
values on which the South African state is founded.300 This means that constitutional
amendments affecting political rights may need to satisfy the procedural
requirements, not just of amendments impinging on the Bill of Rights, but also of
amendments to the founding values in FC s 1.301
FC s 19 identifies three main categories of political rights: 'the right to make
political choices' (FC s 19(1)); 'the right to free, fair and regular elections' (FC s
19(2)); and the right to vote and stand for public office (FC s 19(3)). In two of the five
political rights cases decided by the Constitutional Court to date, August and NICRO,
296
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the violation of FC s 19 was not seriously in dispute.302 In a third case, African
Christian Democratic Party, the constitutional claimant did not rely directly on
political rights, but appealed instead to FC s 19, read with FC s 1(d), as a guide to
the interpretation of the electoral provisions at issue.303 In the two remaining cases,
however, UDM and New National Party, the question whether FC s 19 had been
violated was central to the Court's decision.304
In UDM, as we have seen, it was alleged that FC s 19 had been infringed by the
mid-term amendment of South Africa's proportional representation system so as to
allow floor-crossing, and that the special procedures provided for constitutional
amendments impinging on the Bill of Rights should therefore have been
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followed.305 The Constitutional Court dismissed this argument in three paragraphs. 306
The key argument in the Court's reasoning is the holding that:
The rights entrenched under section 19 are directed to elections, to voting and to
participation in political activities. Between elections, however, voters have no control
over the conduct of their representatives. 307

Whilst probably justified in relation to FC s 19(2) and (3), this argument seems
misplaced in relation to FC s 19(1), which provides for the freedom 'to make political
choices', including the right 'to form a political party', 'participate in the activities of
a political party', and 'campaign for a political party or cause'. None of these rights
may be meaningfully exercised only at election time, and all are patently capable of
violation in between elections.
The deferential approach of the Court in UDM to state action impinging on
political rights had earlier been signalled in New National Party, where an eight-toone majority had dismissed a challenge by a minority political party to certain
sections of the Electoral Act.308 The impugned sections together provided that, in
order to register and vote in a general election, citizens had to be in possession of a
particular kind of identity document or temporary identity certificate. It was common
cause that these provisions prevented certain South African citizens above the
statutory age from voting. The question the New National Party Court had to decide
302
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was whether the impugned provisions violated the right to vote in FC s 19(3) and, if
so, whether such violation was reasonable and justifiable according to the standard
imposed by FC s 36.
The difference between the majority judgment of Yacoob J and the minority
judgment of O'Regan J goes to the heart of the Final Constitution's conception of
democracy. For the majority, although the 'importance of the right to vote is selfevident and can never be overstated', there was
no point in belabouring its importance and it is sufficient to say that the right is
fundamental to a democracy, for without it there can be no democracy. But the mere
existence of the right to vote without proper arrangements for its effective exercise
does nothing for a democracy; it is both empty and useless. 309

There is some ambivalence in this passage about the importance of the right to vote
that provides an early indication of the approach the majority ultimately takes.
Whilst affirming the centrality of the right to vote in maintaining the conditions
necessary for democracy, the majority downplays the importance of the right in the
ambiguous last sentence of the quoted passage. The fact that the right to vote is
'empty and useless' without procedural arrangements for its exercise, of course, cuts
two ways. Either it means, as the majority later presses us to accept, that the
legislature should be given a relatively free hand to decide what those
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arrangements should be,310 or it means that the right is so important that a
heightened level of review should be applied to the scrutiny of the arrangements —
the approach taken by O'Regan J in her minority judgment.311
Two subsidiary considerations bolster the majority's approach in New National
Party: a concern for the institutional legitimacy of the Court in reviewing procedural
arrangements made for the exercise of the right to vote;312 and the purely technical
argument that the two-stage system of review requires the reasonableness of state
action to be considered only at the second, limitations stage. 313 Both of these
subsidiary arguments are flawed: the first because it ignores the importance of the
right to vote in lending legitimacy to the system in terms of which laws regulating
the right to vote are made, and the second because it is contradicted by decisions
handed down both before and after New National Party.314
In avoiding these two errors, O'Regan J's minority judgment is more in keeping
with the approach to political rights in democratic theory. As we have seen,
democratic theory accords to political rights a special status as democracyenhancing rights. Even Waldron, the most ardent critic of Dworkin's view that the set
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of democracy-enhancing rights should be expanded to include all rights that ensure
that citizens are treated with equal concern and respect, concedes that Dworkin's
argument is unassailable in relation to the right to participate in the democratic
process.315 John Hart Ely's defence of political rights as 'democracy-reinforcing' rights
is equally well known.316 Against this background, the majority's reticence in New
National Party to subject the right to vote in FC s 19(3) to reasonableness review is
hard to fathom. Far from requiring special deference, the democratic objection to
judicial review is weakest in relation to political rights.
Although in outcome they may appear to have vindicated the special place of
political rights in the Final Constitution's vision for South African democracy, neither
August nor NICRO nor African Christian Democratic Party contradicts the deferential
standard of review adopted in New National Party. In August, a decision handed
down just before New National Party, the Court held, in the absence of an express
legislative prohibition, that the state was required to show that it had taken
reasonable steps to enable prisoners to vote.317 This was effectively the same
standard of review as the one later applied in New National Party.318 In NICRO, which
was decided after the national Electoral Act had been amended to deny certain
314
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categories of prisoner the right to vote, the state conceded that such legislative
prohibition necessarily limited the right in FC s 19(3).319 The standard of review to be
applied in the case accordingly did not arise. And in African Christian Democratic
Party, as we have seen, FC s 19 was relied on only indirectly, with greater normative
weight being given to FC s 1(d).
Despite the relative degree of success enjoyed by constitutional claimants under
FC s 19, therefore, the Court's jurisprudence in relation to political rights is out of
kilter with its approach to FC s 16. As noted in § 10.4(a), state action impinging on
freedom of expression that is not excluded from the ambit of the right by FC s 16(2)
is generally taken to infringe FC s 16(1), with most of the interpretative work being
done at the limitations stage. Under FC s 19, on the other hand, the constitutional
claimant must discharge a fairly difficult legal burden before the limitations stage
can be reached. The explanation for this discrepancy seems to be that, in FC s 19
cases, at least where the political stakes are high, the Court — driven by pragmatic
rather than principled considerations — has opted for a deferential review standard.
The fact that this approach is diametrically opposed to the one suggested by
democratic theory is a salutary reminder that the theory and practice of adjudication
do not always converge.

(c) Socio-economic rights
Socio-economic rights interact with democracy in two main ways: first, as rights to
the minimum standard of welfare required for meaningful participation in the
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democratic process,320 and, secondly, as rights the adjudication of which involves the
judiciary in the allocation of public resources, a function traditionally reserved for the
legislative and executive branches of government. The first form of interaction is
positive in the sense that the vindication of the right is, in theory at least, aimed at
securing the conditions necessary for democracy to function. The second form of
interaction, on the other hand, is potentially negative. For many, the judicial
enforcement of socio-economic rights detracts from democracy, not just in the way
Waldron argues that all rights detract from democracy,321 but in a particularly severe
way associated with the role judges are expected to perform when enforcing socioeconomic rights. More so than in respect of other rights, the enforcement of socioeconomic rights requires judges to review complex policy choices regarding the
allocation of public resources. Quite apart from the fact that judges are not
institutionally equipped to undertake this task, such policy choices are more
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legitimately made, many democratic theorists think,322 by the people's elected
representatives, or at least by those immediately answerable to them.
Of the two main forms of interaction between socio-economic rights and
democracy, the second has dominated the Constitutional Court's jurisprudence to
date.323 None of the cases decided thus far has drawn an express link between socioeconomic rights and the minimum standard of welfare required for meaningful
participation in the democratic process.324 Instead, the Court's attention has been
devoted to rebutting the contention that the second form of interaction between
socio-economic rights and democracy is necessarily a negative one. In
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both Grootboom and Treatment Action Campaign, the Court emphasized that the
adjudication of socio-economic rights was a role given to it by the Final Constitution,
and therefore one to which no democratic objection could be raised, provided that
the boundaries set by the Constitution were respected.325
Whilst this defence of the Court's role in relation to socio-economic rights is
understandable in light of the separation of powers concerns that were raised in
Grootboom and especially Treatment Action Campaign, when examined against the
text of the Final Constitution it seems a little grudging. As noted in § 10.3(c), FC s
7(1) enjoins the courts to interpret all the rights in the Bill of Rights as affirming the
'democratic values of human dignity, equality and freedom'. If this injunction is
taken at face value, the judicial enforcement of socio-economic rights need not be
anti-democratic. On the contrary, the Final Constitution requires the courts to
interpret socio-economic rights as democracy-enhancing rights in the same manner
as the right to vote, the right to freedom of expression, or indeed any of the rights in
the Bill of Rights. The democratic defence of justiciable socio-economic rights, in
other words, is not simply that the Constitutional Assembly, a democratic body,
decided that the power of future majorities should be restrained in this way. It is that
the Constitutional Assembly — on the plain meaning of FC s 7(1) — evidently
thought that the judicial enforcement of socio-economic rights would enhance the
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The closest the Court has come to this interpretation is the statement in Grootboom (supra) at
para 23 that '[a]ffording socio-economic rights to all people . . . enables them to enjoy the other
rights enshrined in chap 2 [of the Final Constitution]'.
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See, eg, Grootboom (supra) at para 20; Treatment Action Campaign (supra) at para 99. On the
precommitment defence to the democratic objection to constitutional review generally, see S
Holmes 'Precommitment and the Paradox of Democracy' in J Elster & R Slagstad (eds)
Constitutionalism and Democracy (1988) 195.

quality of democracy in South Africa. That view may, of course, have been mistaken,
but until the mistake is clearly established, and the Final Constitution amended, the
courts' fidelity to the constitutional text requires them to give socio-economic rights
the benefit of the doubt. Giving socio-economic rights the benefit of the doubt
requires the courts not just passively to accept that such rights are capable of
enhancing democracy, but actively to interpret socio-economic rights so as to serve
this end.
The democracy-enhancing role of socio-economic rights is most obviously
apparent in the first form of interaction described above. The very essence of this
form of interaction, after all, is the claim that socio-economic rights enhance
democracy by ensuring that everyone has the minimum standard of welfare required
meaningfully to participate in politics. Of course, it may be that the judicial
enforcement of socio-economic rights will in fact have the opposite effect, and that
the involvement of courts in the allocation of public resources will either disrupt
state welfare provision or impede economic growth.326 But these speculative
arguments must be disregarded for interpretive purposes. The Final Constitution
clearly gives courts a role in enforcing socio-economic rights, and it is not for the
courts to question the economic wisdom of that decision. Rather, what the
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Final Constitution requires them to do is to interpret socio-economic rights in such a
way as to ensure that no one is excluded from the democratic process for lack of
resources.327
The second form of interaction between socio-economic rights and democracy
was, at the time of the adoption of the Final Constitution, thought by almost
everyone to be an unavoidably negative one. It was simply inconceivable that courts
could enforce socio-economic rights without detracting from democracy. For some,
this was reason enough to exclude socio-economic rights from the Bill of Rights
altogether.328 For others, the fact that justiciable socio-economic rights would
inevitably detract from democracy was a convenient counterweight to the politically
driven decision to include property rights. Since judges would be given this antidemocratic power, why not at least temper it with the power to vindicate socioeconomic rights when the occasion demanded?
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As it turned out, the Final Constitution's vision for the relationship between socioeconomic rights and democracy was more profound than anyone imagined. Although
the Constitutional Court's need to build its legitimacy has prevented it from
exploiting all the interpretative possibilities in the constitutional text, its cautious
case-by-case approach has shown that socio-economic rights and democracy are not
necessarily in conflict.329 In particular, the Court's record demonstrates that, by
respecting the limits of its institutional role, a court may counter the democratic
objection to justiciable socio-economic rights, whilst at the same time contributing to
the deepening of democracy. This point may be illustrated by reference to policy
developments after the decisions in Grootboom and Treatment Action Campaign.
In Grootboom, for technical reasons associated with the way the case was run,
the order handed down was purely declaratory. This gave rise to a range of criticisms
about the seriousness of the Court's commitment to enforcing the right to have
access to adequate housing.330 If the poor were unable to influence the democratic
process in their favour, surely the Court had to act more forcefully to protect the
Final Constitution's vision? The passage of time has shown that these criticisms were
not justified. In the five years since Grootboom was handed
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down, there has been a slow but inexorable shift in national housing policy towards
the position preferred by the Court.331 Beginning with the adoption of the Emergency
Housing Programme,332 and more recently with the wholesale re-orientation of
housing policy to cater to the needs of informal settlers,333 the state's approach to
housing today is closer to the kind of policy that the Court in Grootboom said was
constitutionally required. That result could, of course, be entirely coincidental: it may
be that South Africa's housing policy would have changed in this way without the
intervention of the Court. But there are several reasons to think that Grootboom did
make a difference. For one, Grootboom is cited in some of the major policy
documents that have signalled this shift.334 For another, some of the policy choices
underlying the new programme are too close to those recommended in Grootboom
as to be entirely unrelated to it. Even if those choices cannot be directly attributed to
the judgment, Grootboom at the very least created an environment in which such
choices could be openly debated.
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The Informal Settlement Support Programme adopted by the national Department of Housing in
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In the health sector, the re-orientation of the state's anti-retroviral programme in
the direction mandated by the Court in Treatment Action Campaign has been much
more controversial, with the successful litigant having to institute contempt
proceedings in order to ensure implementation of the Court's decision. 335
Nevertheless, public policy on the prevention and treatment of HIV/AIDS has since
shifted in the direction preferred by the Court. More importantly, it is clear that the
policy now more closely reflects the preferences of the majority of South Africans,
and that this change occurred because Treatment Action Campaign created the
space for broader public participation in the debate about the adequacy of
government's response to the HIV/AIDS epidemic.
Grootboom and Treatment Action Campaign accordingly illustrate that, given the
requisite amount of judicial restraint, and favourable political conditions, justiciable
socio-economic rights may deepen democracy by enhancing public participation in
the making of decisions about the allocation of public resources. Both
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cases therefore suggest that Gutmann and Thompson's scepticism about the impact
of judicial review on democratic debate is misplaced.336 Far from removing issues
from public discussion, limited and sensitive involvement by the courts in important
democratic decisions may actually enable an otherwise passive citizenry to become
more involved in politics. In so far as the Final Constitution seems to mandate a
more direct role for the courts than this, one which sees the courts directly enforcing
rights to the minimum standard of welfare required for meaningful participation in
the democratic process, the legitimacy that the Constitutional Court has built for
itself over the first ten years of its existence may now enable it to interpret the Final
Constitution more expansively in this way.

10.5 The principle of democracy in South African
constitutional law
(a) Introduction
The constitutional provisions and cases discussed in the previous two sections
together inform our understanding of the principle of democracy in South African
constitutional law.337 Some of the cases attempt expressly to articulate this principle
in justifying the rules they lay down. Most of the cases, however, do not. 338 The
correct statement of the principle is in any event not dependent on any particular
case. Rather, it is a function of the best reading of the constitutional text
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and the accompanying case law, and is subject to revision by future cases in light of
the legal rules there developed.
Because of the interpretive function assigned to it by the Constitutional Court in
NICRO,339 the logical place to start in trying to articulate the principle of democracy
is FC s 1(d). As we have seen, the founding values function something like principles
in the way they inform the interpretation of other provisions. FC s 1(d) is not itself,
however, coterminous with the principle of democracy, both because it is stated in
the form of a founding value, and because the principle of democracy is something
larger and more mutable than FC s 1(d).340
It is worth quoting FC s 1(d) in full again: 'The Republic of South Africa is one,
sovereign democratic state founded on the following values: (a) . . . (d) Universal
adult suffrage, a national common voters roll, regular elections and a multi-party
system of democratic government, to ensure accountability, responsiveness and
openness.' On its face, the principle of democracy that this provision supports is one
that attributes to the institutions of representative government a particular purpose,
namely, 'to ensure accountability, responsiveness and openness'. For this reading,
though not for the argument of this section as a whole, the placement of the comma
after 'government' in FC s 1(d) is crucial. Without the comma, the words 'to ensure
accountability, responsiveness and openness' would have qualified the phrase
'multi-party system of government' alone, and FC s 1(d) would for the most part
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those that appear to have been wrongly decided, and 'more mutable' because it is subject to
change in future cases.

have consisted of a list of institutions the purpose of which was left unstated. But
this is not the provision that the Constitutional Assembly adopted. Nor is it a
provision that would have made very much sense. Listing a range of institutions
without any apparent purpose, except in the case of the last one, would have been
an odd way for the Constitutional Assembly to have gone about articulating a
founding value. Values, after all, provide standards against which conduct may be
measured, whereas institutions are only valuable to the extent that they serve a
valued purpose. The grammatically correct reading is therefore also the reading that
makes best sense of the intention behind FC s 1(d). What the placement of the
comma after 'government' does is to make it clear that the Final Constitution's
commitment to the institutions of representative government is not a commitment
to the value of these institutions in and of themselves, but a commitment to a
particular kind of relationship between government and the governed, one in which
the people's representatives are controlled by and responsible to the people, and in
which the reasons behind the exercise of governmental power are publicly
explained.
Put in this way, it is immediately apparent that FC s 1(d)'s conception of
democracy, and the deep principle of democracy it supports, would be incompatible
with a model of democracy in which political parties vied for the people's
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votes, only to ignore the people once elected. In adopting FC s 1(d), the
Constitutional Assembly also conclusively rejected Rousseau's scepticism about the
quality of democracy in a representative system of government. On the contrary,
there is something of J S Mill's optimism about FC s 1(d) in the way it confidently
draws a causal link between the adoption of the institutions of representative
government and the consequences it assumes will surely follow. To judge by FC s
1(d) alone, the principle of democracy in South African constitutional law is
something like this: Government in South Africa must be so arranged that the
people, through the medium of political parties and regular elections, in which all
adult citizens are allowed to participate, exert sufficient control over their elected
representatives to ensure that: (a) representatives are held to account for their
actions; (b) government responds to the needs of the people; and (c) the reasons for
all collective decisions are publicly explained.
Unfortunately, not all the cases read FC s 1(d) in this way. And there's the rub, for
the principle of democracy must endeavour to reconcile the best interpretation of
the constitutional text with the way the courts have in fact interpreted those same
provisions. The major stumbling block in the way of the interpretation of FC s 1(d)
just offered is, of course, the decision of the unanimous Constitutional Court in
UDM.341 In that case, the Court was asked to place a value-laden construction on the
commitment to multi-party democracy in FC s 1(d) that would have prevented
Parliament from changing the then applicable electoral system so as to allow floorcrossing. The possible reasons behind the Court's refusal to give such a value-laden
reading have already been discussed.342 They are relevant here only to the extent
that it is necessary to discern whether the Court in UDM, in declining to interpret FC
s 1(d) in the value-laden way it was asked to do, at the same time attributed to FC s
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1(d) a different set of values that have changed the way in which the principle of
democracy in South African constitutional law must be stated. Here, at least,
advocates of the value-laden reading may be thankful for a bit of luck, for the Court
in UDM did not base its refusal to apply that reading on the primacy of a
countervailing set of values located in FC s 1(d), but on a countervailing principle,
extrinsic to FC s 1(d), namely, the principle that, where the Final Constitution does
not clearly prescribe a particular model, the judiciary should defer to the legislature
in politically sensitive cases concerning the design of the electoral system. Since
that countervailing principle is not a principle located in FC s 1(d) itself, it is not part
of the normative universe that needs to be taken into account when stating the
principle of democracy derivable from FC s 1(d). Rather, the principle that the court
should defer to the legislature in such cases is a self-standing principle, one that was
accorded greater weight on the facts of the UDM case, but one that will not be
relevant to all cases in which the principle of democracy is implicated.
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The principle of democracy derived from the plain meaning of FC s 1(d)
accordingly survives UDM. Will it also remain unchanged as the best-fit reading of
the legal materials when called upon to explain the other provisions in the Final
Constitution on democracy and the cases decided under them? This is a complicated
question and it will be easier to answer it in two stages. First, it will be necessary to
consider whether the reading of FC s 1(d) offered at the beginning of this section fits
with the other express references to democracy in the Final Constitution and the
rights in the Bill of Rights that are integral to democracy. Once this task is complete,
it will be possible to decide whether the case law necessitates an amendment to the
principle of democracy discernible in the constitutional text.

(b) The principle of democracy in the constitutional text
The principle of democracy derived from FC s 1(d) is supported by the preamble. As
noted in § 10.3(a), the first part of the preamble characterizes democracy not as a
value-neutral set of procedures for achieving other valued ends, but as a value
system in itself. This is in keeping with FC s 1(d)'s commitment to the institutions of
representative government as a means to ensure a particular kind of relationship
between government and the governed. The second part of the preamble also
affirms the core idea that democracy is a system of government 'based on the will of
the people' in which 'every citizen is equally protected by law'. The principle of
political equality to which this part of the preamble refers is reflected in FC s 1(d)'s
commitment to universal adult suffrage on a national common voters' roll. The two
statements of that principle are not incompatible with each other, and together can
be incorporated into the democratic principle's understanding of political equality as
a necessary condition for the sort of relationship between government and the
governed that it seeks to establish. Finally, the preamble's concern with the
connection between the consolidation of democracy in South Africa and South
Africa's relationship to other sovereign states is not part of the democratic principle
itself, but rather a statement about the consequences that are expected to follow
from the observance of that principle. It is therefore not necessary to try to
incorporate the third part of the preamble into our understanding of the principle of
democracy in South African constitutional law.
The main feature of the reading of the relationship between rights and democracy
in § 10.3(c) was that these two concepts should not be seen to be in conflict with
each other, but rather as being in constructive tension, the resolution of which
should take place on a case-by-case basis in accordance with the democratic values
of 'human dignity, equality and freedom'. These values are repeated in FC ss 7(1),

36(1) and 39(1). They also appear in a slightly extended form in FC s 1(a). The
repetition of the same set of values in these provisions, it was argued, is deliberate,
the intention being to make it clear that the rights in the Bill of Rights do not detract
from democracy, but are rather constitutive of it. This Dworkinian approach to the
relationship between rights and democracy is plainly incompatible with any attempt
to equate the principle of democracy in South African constitutional law with
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the majority-rule principle.343 This is just not what the Final Constitution says,
anywhere. Even if there were isolated references to democracy in the Final
Constitution that could be read in this way,344 the overwhelming weight of the
express and implied references to democracy in the Constitution comes down in
favour of a different view. The principle of democracy in South African constitutional
law is not that collective decisions shall be taken by majority vote, but something far
deeper than this, including, at the very least, the notion that the people's will may
be trumped by individual rights where this serves the democratic values of 'human
dignity, equality and freedom'.
All the rights in the Bill of Rights contribute in one way or another to this deep
principle. In most cases, the contribution is indirect. In some cases, however, such as
those discussed in § 10.4, the contribution is direct. Thus, when FC s 16(1) provides
that '[e]veryone has the right to freedom of expression', or when FC s 19(3)(a)
provides that '[e]very adult citizen has the right to vote', the clear intention is to
secure these rights against majority override, not for anti-democratic reasons, but so
as to safeguard the conditions necessary for democracy. To be sure, these rights
may be limited by law of general application. But such limitation, according to FC s
36(1), will be in keeping with the principle of democracy only if the law in question
itself serves the democratic values of 'human dignity, equality and freedom'.
At this point the Final Constitution needs to be read very carefully.345 FC ss 7(1),
36(1) and 39(1) consistently tell us that the democratic values that the
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rights in the Bill of Rights are intended to serve are 'human dignity, equality and
freedom'. On the other hand FC s 1(d) provides that the institutions of representative
government are intended to ensure 'accountability, responsiveness and
openness'.346 Is there a contradiction here? No, because FC s 1(d) is only one of four
values on which the democratic South African state is founded, the others being
'[h]uman dignity, the achievement of equality and the advancement of human rights
and freedoms' (FC s 1(a)), '[n]on-racialism and non-sexism' (FC s 1(b)) and
'[s]upremacy of the constitution and the rule of law' (FC s 1(c)). It follows that FC s
1(d) does not purport to be an exhaustive list of the values that the commitment to
democracy in South Africa is intended to serve. Rather, it is a more limited list of the
values that the institutions of representative government are thought to be capable
of ensuring. The remaining values in FC s 1 can and must be integrated into our
understanding of the principle of democracy in South African constitutional law. Any
such principle, after all, though it need not articulate them expressly, must be
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The reference to democracy in FC s 160(8)(b) has been read by several courts, including the
Constitutional Court, to refer to majority rule. See § 10.5(c) infra.

consistent with the founding values in FC s 1. This can be done, it is suggested, by
rephrasing the principle of democracy derived from FC s 1(d) in the form of two
linked propositions — the proposition already given about the way in which
government ought to be arranged, and then a complementary proposition, as
follows: The rights necessary to maintain such a form of government must be
enshrined in a supreme-law Bill of Rights, enforced by an independent judiciary,
whose task it shall be to ensure that, whenever the will of the majority, expressed in
the form of law of general application, runs counter to a right in the Bill of Rights,
the resolution of that tension promotes the values of human dignity, equality and
freedom.
The next part of the Final Constitution that we need to take into account is those
provisions considered in § 10.3(d), that is, express references to democracy in
provisions setting out the powers and functions of the various legislative bodies.
These provisions, as we have seen, may be divided into three basic types: provisions
requiring legislative bodies to take account of representative and participatory
democracy in the way they design their rules and orders; provisions requiring
legislative bodies to allow minority party participation in their proceedings; and
provisions requiring legislative bodies to facilitate public access to and involvement
in their proceedings. All these provisions qualify the majority-rule principle
underlying the provisions on national, provincial and local government legislative
authority as a whole, that is, the principle that whichever party
OS 07-06, ch10-68

345

It might be useful at this point to contrast the reading of the principle of democracy offered here
with the one proposed by Iain Currie and Johan De Waal. See I Currie & J de Waal The Bill of Rights
Handbook (5th Edition, 2005) 13-18. Currie and De Waal begin their treatment of 'democracy and
accountability' by asserting that, in addition to the rule of law, 'the Constitution also requires the
government to respect the principle of democracy'. Ibid at 13. The principle in general, they
remark, means that 'government can only be legitimate in so far as it rests on the consent of the
governed'. Ibid. They then list all the provisions in which direct reference is made to democracy,
and quote FC s 1(d) in full. Ibid at 14. One can quibble that, apart from FC s 1(d), most of the
provisions they cite are not references to 'the principle of democracy' but to the word 'democracy',
but this is not that important. Currie and De Waal's reference to FC s 1(d) as central to the
principle of democracy is certainly correct. They then go on to make two mistakes, however, first,
in asserting that there is 'no definition of democracy in the Constitution nor an exhaustive list of
the requirements that the principle imposes', and, secondly, in distinguishing from the principle of
democracy, whose existence they affirm, a separate, connected but normatively distinct 'principle
of accountability'. Ibid at 17. The first statement is mistaken because it is not in the nature of a
legal principle to list exhaustively all the requirements it imposes. Rather, as noted above, the
principle of democracy is a function of the constitutional text, the cases decided to date and the
cases yet to be decided. The list of requirements imposed by such a principle is in theory infinite.
Currie and De Waal's second mistake is more serious. In arguing that there are, in fact, two selfstanding principles, one of democracy and one of accountability, they divest the principle of
democracy of its true content, and set up the possibility of a conflict between these two principles
in which a more shallow principle of democracy may win out. If FC s 1(d) is taken to be the closest
thing to a statement of the principle of democracy in the Final Constitution, then it is clear that the
principle of democracy connotes a unified conception of democracy and accountability in which
the institutions of representative government are not divorced from the purpose for which they are
established. To extract the principle of accountability from FC s 1(d) in this way deprives the
institutions of representative government of their instrumental purpose, and the principle of
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346

It is also possible to argue that 'accountability, responsiveness and openness' are really goals not
values, and in this way to resolve the apparent contradiction between FC s 1(d) and FC ss 7(1),
36(1) and 39(1). See Dworkin's distinction between goals and values in Taking Rights Seriously
(supra) at 22. However, we are expressly told in the beginning of FC s 1 that the items to follow are
founding values — not goals. In any case, it is possible to reconcile them in another way, as the
rest of this section makes clear.

wins the most votes in an election is entitled to form the government. The
qualification that the three sets of provisions discussed in § 10.3(d) place on the
majority-rule principle is that the commitment to multi-party democracy in FC s 1(d)
is not one that may be fulfilled at election-time alone, but one that must be carried
through to the day-to-day operation of the various legislatures, such that the views
of citizens who voted for minority parties are fairly reflected in any discussions that
take place. In addition, the third generic provision requires that the legislatures
should make provision for citizens on occasion to bypass their elected
representatives in order to participate directly in the proceedings of the legislature.
This qualification may be expressed by restating the first element of the democratic
principle in the following way: Government in South Africa must be so arranged that
the people, through the medium of political parties and regular elections, in which
all adult citizens are entitled to participate, exert sufficient control over their elected
representatives to ensure that (a) representatives are held to account for their
actions, (b) government listens and responds to the needs of the people, in
appropriate cases directly, [and] (c) collective decisions are taken by majority vote
after due consideration of the views of minority parties, and (d) the reasons for all
collective decisions are publicly explained. (Words added are underlined; words
deleted appear in square brackets.)
Is it also necessary to amend the statement of the democratic principle in light of
the rights integral to democracy considered in § 10.4? To a large extent, these rights
have already been taken into account in the statement of the second element of the
democratic principle. At the risk of privileging certain rights over others and making
the statement of the second element long and unwieldy, one might amend it thus:
The rights necessary to maintain such a form of government, including the right to
freedom of expression, the right to form political parties, the right to vote, and the
right to the minimum standard of welfare necessary to participate in the democratic
process, must be enshrined in a supreme-law Bill of Rights, enforced by an
independent judiciary, whose task it shall be to ensure that, whenever the will of the
majority, expressed in the form of law of general application, runs counter to a right
in the Bill of Rights, the resolution of that tension promotes the values of human
dignity, equality and freedom. This way of stating the second element of the
principle, though accurate, is somewhat inelegant. On balance, therefore, it is
probably better to leave the second element as it stood after consideration of FC ss
7(1), 36(1) and 39(1). This means that the principle of democracy derivable from the
constitutional text, before consideration of the case law, is something like this: (1)
Government in South Africa must be so arranged that the people, through the
medium of political parties and regular elections, in which all adult citizens are
entitled to participate, exert sufficient control over their elected representatives to
ensure that: (a) representatives are held to account for their actions, (b)
government listens and responds to the needs of the people, in appropriate cases
directly, (c) collective decisions are taken by majority vote after due consideration of
the views of minority parties, and (d) the reasons for all collective decisions are
publicly explained. (2) The rights necessary to maintain such a form of government
must be enshrined in a supreme-law Bill of Rights, enforced by an independent
judiciary, whose task it shall be to ensure that, whenever the will of the majority,
expressed in the form of law of general application, runs counter to a right in the Bill
of Rights, the resolution of that tension promotes the values of human dignity,
equality and freedom.
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(c) The principle of democracy in the case law

The introduction to this section considered the extent to which the Constitutional
Court's decision in UDM may be said to have altered the principle of democracy
supported by FC s 1(d). For the same reason that UDM cannot be said to have
altered that principle, it cannot be said to have altered the more extended principle
discernible in the entire constitutional text. By declining to engage with the
substantive values underpinning multi-party democracy, UDM does not stand for a
countervailing interpretation of the democratic principle, but for an independent
principle of judicial deference in politically sensitive cases, such as those involving
the design of the electoral system. Whatever one thinks of the correctness of UDM,
therefore, it cannot be said to impact on the principle of democracy. Rather, UDM
stands for the meta-principle that where the principle of democracy and the
principle of judicial deference in politically sensitive cases conflict, the latter
principle must prevail. As it so happens, that part of the UDM decision strikes one as
intuitively wrong, but it is not necessary to make a case for that intuition here. It is
sufficient to conclude that the statement of the principle of democracy discernible in
the constitutional text need not be altered in order to accommodate UDM.
UDM was, of course, not the first case to rely on the principle of judicial deference
in politically sensitive cases concerning the design of the electoral system. In New
National Party,347 Yacoob J held, in a decision from which only O'Regan J dissented,
that the standard of review in challenges to electoral statutes based on the right to
vote was bare rationality.348 In her powerful dissent, O'Regan J stressed the centrality
of the right to vote in the consolidation of South African democracy, remarking that:
'The right to vote is foundational to a democratic system. Without it, there can be no
democracy at all.'349 In according special importance to the right to vote in this way,
O'Regan J aligned herself with the consensus view in the literature that, if any right
needs to be safeguarded against majority override, it is the right to vote. For this
reason, O'Regan J's judgment also supports the second element of the principle of
democracy just outlined. As argued in § 10.5(b), it is integral to the Final
Constitution's conception of democracy that rights be capable of trumping the will of
the majority where such a result better serves 'the democratic values of human
dignity, equality and freedom'. Excluding the right to vote from the operation of this
principle by subjecting the state's regulation of it to a standard of mere rationality
alone is clearly wrong.
Although the decisions in Augus350t and NICRO,351 by vindicating prisoners' right
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to vote in the face of executive neglect and legislative override, counterbalance the
decision in NNP somewhat, they do so without calling into question the standard of
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review laid down in that case.352 August and NICRO, despite endorsing the centrality
of the right to vote to South African democracy, neither support nor detract from the
principle of democracy in § 10.5(b). At best, they are agnostic on the question
whether that principle can be enforced in cases where the state does not act
irrationally.353
Another case in which the principle of democracy appears at first blush to have
given way to the principle of judicial deference in politically sensitive cases is
Democratic Alliance v ANC & Others.354 In that case, it will be recalled, the Cape High
Court was asked to decide whether FC s 160(8) meant that the party-political
composition of a municipal council's committees, including the executive committee,
had to be proportional to the parties' support in the council. The High Court decided
that it did not, holding that FC s 160(8) primarily conferred on minority parties a
right to participate in the proceedings of a municipal council and its committees, and
that the composition of the committees need not exactly reflect the composition of
the municipal council itself. This decision appears to have been strongly influenced
by the decision in UDM, which had been handed down shortly before, and which
gave rise to the dispute in Democratic Alliance v ANC. The Democratic Alliance v
ANC Court thus held that, due to the political sensitivity of the case, a high degree of
judicial deference was in order.355 To this extent, the approach in Democratic Alliance
v ANC may be distinguished on the same basis as UDM. However, before this stage
of the decision had been reached, the Court made a finding that is potentially more
damaging to the deep principle of democracy. As noted in § 10.3(d)(ii), the High
Court accepted without question a concession by counsel that, read on its own, the
requirement imposed by FC s 160(8)(b) would be satisfied by a first-past-the-post
system in which all the members of a municipal council's executive and other
committees came from the majority party. FC s 160(8)(b), it will be recalled, provides
that the manner in which members of a municipal council are entitled to participate
in the proceedings of the municipal council and its committees must be 'consistent
with democracy'. The construction placed by the Court in Democratic Alliance v ANC
on this provision evinces a very shallow conception of democracy indeed. Read on
its own, the Court held, the requirement that municipal councillors' participatory
rights be consistent with democracy imposes an imprecise standard that would be
satisfied by any number of arrangements, including a winner-takes-all system. The
principle of democracy in FC s 160(8)(b), the Court thereby implied, though
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not equivalent to the principle of majority rule, is insufficiently determinate as to be
clearly incompatible with it.356
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Here, then, we have a statement of the principle of democracy that appears to be
diametrically opposed to the one contained in the constitutional text. What are we to
make of it? The first thing to say is that the Cape High Court, in accepting the
concession made by the applicant's counsel in relation to FC s 160(8)(b), made a
mistake. What the applicant's counsel and the Court seem to have missed is that the
requirement of democracy in FC s 160(8)(b) applies both to municipal councillors'
entitlement to participate in the proceedings of committees of the municipal council
and to their entitlement to participate in the proceedings of the municipal council
itself. FC s 160(8)(b) cannot therefore establish as weak a standard as the Court says
it does, since a first-past-the-post system in which the majority party participated in
the proceedings of the municipal council to the exclusion of minority parties would
plainly be unconstitutional. In fact, a careful reading of FC s 160(8)(b) reveals that it
has nothing at all to do with party-political participation in the municipal council or
its committees. That issue is dealt with in FC s 160(8)(a), which provides that
municipal councillors are entitled to participate in the proceedings of the council and
its committees in a manner that allows 'parties and interests reflected within the
Council to be fairly represented'. As the Court in Democratic Alliance v ANC itself
decides, this provision is directly relevant to disputes about the extent of partypolitical participation in the proceedings of the municipal council and its committees.
FC s 160(8)(b) has to do with something else, namely the manner of members'
participation in such proceedings, which must be 'consistent with democracy'. To
discern what this requirement means would have required the Court to undertake a
detailed analysis of that phrase. Given counsel's concession in relation to FC s 160
(8)(b), it is easy to understand why the Court did not do this: the task of deciding
what the phrase 'consistent with democracy' means is nothing short of the task
undertaken in this chapter. Offered a convenient way out, the High Court took it, and
we are accordingly left no wiser about what the principle of democracy really means.
By the same token, however, Democratic Alliance v ANC cannot be read as
detracting from the principle of democracy discernible in the constitutional text as a
whole. Since it makes no attempt to interpret the text beyond FC s 160(8), it cannot
be taken as a serious attempt to articulate that principle, and its holding in this
respect may therefore be disregarded.
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The Constitutional Court's interpretation of FC s 160(8) is contained in Democratic
Alliance & Another v Masondo NO & Another.357 This case is a particularly rich one
from the perspective of this chapter, and was accordingly discussed in some detail in
§ 10.3(d)(ii). Two of the three opinions, Sachs J's concurring and O'Regan J's
dissenting opinion, come quite close to the reading of the constitutional text offered
here. These opinions will be discussed in moment. First, however, it is necessary to
ask whether the majority opinion in Masondo detracts from the principle of
democracy set out in § 10.5(b). As was the case with UDM and Democratic Alliance v
356
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ANC, the answer must be 'no'. This time, fortunately, the reason for this conclusion
is quite simple. As we saw in § 10.3(d)(ii), the difference between the three opinions
handed down in Masondo had to do with the question whether the principle of
democracy was implicated in that case at all, rather than with differing views about
the content of the principle. Had the majority been asked whether they agreed with
Sachs and O'Regan JJ's vision for South African democracy they would probably have
said, 'Yes, of course.' But that was not the point of their disagreement. The point of
their disagreement was whether mayoral committees in an executive mayoral
system are best understood as executive bodies or as bodies in which the functions
of the legislature and the executive are combined. The majority took the former
approach, and in effect held that the principle of democracy in FC s 160(8) did not
apply to the case.358 Sachs and O'Regan JJ, on the other hand, held that mayoral
committees were mixed executive-legislative bodies because, in the nature of
things, much of the deliberation over collective decisions in an executive mayoral
system will occur in the mayoral committee. Both Sachs and O'Regan JJ therefore felt
that the principle of democracy was indeed implicated. The difference between their
two opinions can be attributed to O'Regan J's view that the absence of minority-party
participation in the mayoral committee per se contradicted the 'fair representation'
part of that principle, and Sachs J's view that it all depended on the way that the
system was implemented.
It is impossible to summarize Sachs J's remarks in Masondo on the principle of
democracy in South African constitutional law without depriving them of their special
flavour:
The requirement of fair representation [in FC s 160(8)(a)] emphasizes that the
Constitution does not envisage a mathematical form of democracy, where the winner
takes all until the next vote-counting exercise occurs. Rather, it contemplates a
pluralistic democracy where continuous respect is given to the rights of all to be heard
and have their views considered. The dialogic nature of deliberative democracy has its
roots both in international democratic practice and indigenous African tradition. It was
through dialogue and sensible accommodation on an inclusive and principled basis that
the Constitution itself emerged. It would accordingly be perverse to construe its terms
in a way that belied or minimized the importance of the very inclusive process that led
to its adoption, and sustains its legitimacy.
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The open and deliberative nature of the process goes further than providing a dignified
and meaningful role for all participants. It is calculated to produce better outcomes
through subjecting laws and governmental action to the test of critical debate, rather
than basing them on unilateral decision-making. It should be underlined that the
responsibility for serious and meaningful deliberation and decision-making rests not
only on the majority, but on minority groups as well. In the end, the endeavours of both
majority and minority parties should be directed not towards exercising (or blocking the
exercise) of power for its own sake, but at achieving a just society where, in the words
of the Preamble, 'South Africa belongs to all who live in it'. At the same time, the
Constitution does not envisage endless debate with a view to satisfying the needs and
interests of all. Majority rule, within the framework of fundamental rights, presupposes
that after proper deliberative procedures have been followed, decisions are taken and
become binding. Accordingly, an appropriate balance has to be established between
deliberation and decision.359
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These two paragraphs, though somewhat eclectic in their blending of different
theories, powerfully articulate many of the elements of the principle of democracy
that § 10.5(b) argued was discernible in the constitutional text. The key aspects of
the principle in Sachs J's formulation are: (a) the rejection of the winner-takes-all
conception of democracy, except in so far as majority rule remains the basic way of
taking decisions once the values of participation and deliberation have been
adequately served; and (b) the notion that democracy is not an event that takes
place only at election time, but rather a 'continuous' process in which every
reasonable attempt is made to accommodate, or at least listen to, divergent views.
If there is one theoretical influence in the mix that dominates the rest, it is the
theory of deliberative democracy, and in particular Habermas's notion that
communicative power is the only legitimate form of power in the modern nationstate.360 The principle of majority rule, in Sachs J's formulation, is legitimate only to
the extent that it is subordinated to a deeper principle of democracy that stresses
the value of participation and deliberation before decisions are taken.
O'Regan J's statement of the principle in FC s 160(8)(a) is very similar, but does
contain one difference that may be crucial for the way the principle of democracy is
conceived in other cases Although Sachs J, like the Cape High Court in Democratic
Alliance v ANC, interprets the phrase 'consistent with democracy' in FC s 160(8)(b)
as meaning consistent with the principle of majority rule,361 it is clear from the
remarks just quoted that he thinks that the Final Constitution's overarching vision for
South African democracy is much deeper than this, and that the operation of the
majority-rule principle, not just in FC s 160(8), but generally, is constrained by the
need to engage in meaningful
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deliberation beforehand. For Sachs J, therefore, the principle of democracy in South
African constitutional law is a deep one, roughly corresponding to the statement of
that principle in § 10.5(b). O'Regan J, on the other hand, says in so many words that
the principle of democracy, at least in FC s 160(8)(b) is coterminous with the
principle of majority rule. In the passage already quoted in § 10.3(d)(ii) she says
that:
[FC] s 160(8)(b) is clear that the principle of fair representation is always subject to
democracy and the will of the majority. The principle established by s 160(8) is a
principle which requires inclusive deliberation prior to decision-making to enrich the
quality of our democracy. It does not subvert the principle of democracy itself.'362

It is clear from this passage that, when O'Regan J uses the phrase, 'the principle of
democracy', she means the principle of majority rule. Her reading of FC s 160(8), in
other words, is that it contains two principles — a principle of fair representation and
a principle of democracy — and that these two principles may be reconciled with
each other by reading the former to apply to the manner in which minority parties
should be allowed to participate in the proceedings of a municipal council and its
committees, and the latter to the way in which decisions are taken. It has already
360
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been noted in the discussion of Democratic Alliance v ANC that this reading of FC s
160(8) is questionable. Textually, there is nothing in FC s 160(8)(b) that says that
this provision applies to decision-making, and certainly not to the exclusion of other
issues. The operation of the majority-rule principle with regard to decision-making in
a municipal council is set out in FC s 160(3), which provides that certain decisions of
a municipal council must be taken 'with a supporting vote of a majority of its
members' and others 'by a majority of the votes cast'. Given this comprehensive
regulation of the issue, it unclear why FC s 160(8)(b) should be read as restating the
majority-rule principle in relation to participation in the proceedings of the municipal
council and its committees.363 The most obvious construction to be placed on FC s
160(8)(b), when read with the comprehensive regulation of decision-making in FC s
160(3), is that it applies to the manner of participation in a municipal council and its
committees, and not to the way decisions are taken. What FC s 160(8)(b) says is
that, in addition to being fairly represented, minority parties are entitled to
participate in the meetings of a municipal council and its committees in a manner
'consistent with democracy'. The principle of democracy to which FC s 160(8)(b)
here refers must mean, not the majority-rule principle, which has already been
stated in FC s 160(3), but the deeper principle of democracy discernible in the
constitutional text as a whole.
It would thus seem that O'Regan J's equation of the FC s 160(8)(b) requirement
with the principle of majority-rule in decision-making is open to question.
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Nevertheless, that is conclusively what she says, and we are therefore left with a
dissenting opinion that fails to attribute to the principle of democracy the full
meaning argued for in § 10.5(b). Even Sachs J's concurring opinion, though it
appears to support that reading of the principle more fully, might in the end be said
to depend on the textual peg of the phrase 'fair representation'. Without that phrase,
it is not self-evident that either O'Regan J or Sachs J would have read FC s 160(8) in
the manner that they did. Masondo therefore leaves us with less than fulsome
support for the reading of the principle of democracy outlined above.
Two more recent decisions, however, come much closer to that reading, and
moreover were delivered by a near unanimous Court. In African Christian
Democratic Party, the first occasion on which O'Regan J has written for the majority
in a case concerning political rights, the Court held that provisions in electoral
statutes should be interpreted in favour of 'enfranchisement rather than
disenfranchisement and participation rather than exclusion'.364 This holding was
expressly tied to FC s 1(d), which is quoted in full in the preceding paragraphs, along
with Sachs J's commentary on FC s 1(d) in August.365 O'Regan J's judgment was
concurred in by all the members of the Court with the exception of Skweyiya J. Here,
then, we have conclusive support for the deep principle of democracy operating as a
guide to the interpretation of statutes affecting political rights. 366
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In a decision handed down three days later, Matatiele Municipality & Others v
President of the Republic of South African & Others, we find even more conclusive
evidence that a majority of the Constitutional Court may yet endorse the deep
principle of democracy set out in § 10.5(b). In this case, it will be recalled, an
amendment to the Final Constitution altering a provincial boundary was challenged
under FC s 155(3)(b) for unconstitutionally limiting the authority of the Municipal
Demarcation Board. Although the Court ultimately decided against the applicants on
this point, it affirmed the importance of the Demarcation Board 'to our constitutional
democracy' and the role of FC s 153(3)(b) read with FC s 1(d) in guarding against
political manipulation of the demarcation process. This dictum, though not crucial to
the outcome of the case and therefore not part of the ratio, suggests a slightly less
deferential approach to the legislative regulation of the voting system than was
evident in UDM. Of course, the political stakes were not quite as high in Matatiele,
and therefore it is easy to downplay the importance of this dictum. Nevertheless, it
does suggest that the meta-principle in UDM — that the principle of democracy must
give way to the principle of deference to legislative determinations of the design of
the electoral system — is not sacrosanct.
The second aspect of the Matatiele decision provides even greater support for the
principle that § 10.5(b) argued is evident in the constitutional text as a whole. Faced
with a concession by applicants' counsel that the procedures for the
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amendment of the Final Constitution had been duly followed, a majority of the Court
refused to accept it. There was enough on the papers, the Court held, to suggest
that the people of Matatiele had not been properly consulted about the decision to
transfer the area in which they lived to a different province.367 Although a court
should, as a rule, be cautious about deciding issues that were not raised by the
parties in their pleadings, this rule had to 'yield to the interests of justice'. 368 FC s
118(1)(a) was open to the interpretation that the people directly affected by a
decision to alter a provincial boundary should be consulted by the provincial
legislature concerned, either through public hearings or by giving them an
opportunity to make written submissions. These issues, the Court held, 'lie at the
very heartland of our participatory democracy'.369
The order in Ngcobo J's majority judgment in Matatiele was supported by all but
two of the judges. Three other judges supported the order but not all of the
reasoning in the majority judgment. The joint dissenting judgment of Skweyiya and
Yacoob JJ takes issue, not with the Court's remarks on the possible interpretation of
FC s 118(1)(a), but with the majority's decision to refer the case to further hearing. It
therefore leaves the majority's provisional reading of this provision untouched. Sachs
J, in concurring in both the order and the reasoning in the majority judgment,
restates his conception of democracy in Masondo in even more explicitly
366
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Habermasian terms, holding that 'the legitimacy of laws made by Parliament comes
not from awe, but from openness'.370 For Sachs J, at least, the principle of democracy
derived from FC s 1(d) is a deep one that is capable of invalidating virtually any law
or conduct, provided that there is a textual peg on which to hang it. O'Regan J, in
supporting the majority's order but not all their reasoning, is a little more cautious.
For her, the central question in the case was whether the people of Matatiele had a
legitimate grievance and, if so, the consequences for government's relationship with
that community if that grievance were left unaddressed. In her words: 'Were we to
leave undetermined the legal issues raised by Ngcobo J it would create uncertainty
and doubt which might continue to be a source of disquiet and anger for decades to
come.'371 The fact that the case involved a constitutional amendment, in other
words, only heightened the need to ensure that government was responsive to the
concerns of the Matatiele community. In this indirect way, O'Regan J's judgment, too,
though it does not mention it expressly, provides support for the deep principle of
democracy outlined in § 10.5(b).
What then, in conclusion, are we to make of the principle of democracy at this
stage of our jurisprudence? The constitutional text clearly supports a deep reading
of that principle which conforms to accounts in contemporary political theory which
insist that, for democracy to be meaningful, government must facilitate real
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public participation in decision-making and genuine deliberation. That this is indeed
the principle of democracy in South African law has not yet been confirmed by a
majority of the Constitutional Court. Of the current judges, Sachs J has come closest
to endorsing this reading, and O'Regan J certainly appears very sympathetic to it.
The other judges, however, have remained largely agnostic, with two exceptions —
NNP and UDM. UDM remains the greatest obstacle in the way of the recognition of
the deep principle of democracy in South African constitutional law, all the more so
because it was joined by Sachs and O'Regan JJ. But it is possible to distinguish UDM
on the basis that, rather than standing for a different principle of democracy, it
stands for a meta-principle, namely, that the deep principle of democracy must yield
to a principle of judicial deference in politically sensitive cases, such as those
involving legislative determinations of the electoral system. To the extent that this
meta-principle still stands in the way of the deep principle of democracy, there are
indications in African Christian Democratic Party and Matatiele that the metaprinciple is weakening, and that we will shortly have a decision in which the majority
of the Court endorses the deep principle in a case in which it really matters.
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